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Abstract

In 1993 the House of Representatives adopted rules permitting Del egatesto votein Committee of the
Whole. Asaresult of suit brought againg those rulesin Michel v. Ander son, Federal Courtsin 1993 and
199 permitted them to stand, but in aform that left Delegates voteswithlittle real effect in the legidative
process. This paper examinesimplications of these rulings both for the representation of non-State areas
in Congress and for the condtitutiond status of the Committee of the Whole. We firg sketch the history
of representation of non-State areas, noting the limitations of the role of Delegates for this purpose. We
thenturnto the operation of the Committee of the Whole, focusing on ways in whichits procedural actions
and capacitiesmay be viewed asidentifying it withor diginguishing it fromthe House proper. Wecompare
this andlysis with ones adopted in opinions and supporting briefs in Michel v. Anderson, especidly the
opinion of the Digtrict Court.

The opinions of boththe Didtrict Court and Circuit Court of Appedsin effect “pierce the vell” of the
Committee of the Whole, concluding that actions it takes must be considered those of the House proper,
because they condtitute an exercise of “legidative power” conditutiondly reserved to the House and its
Members. Weargue, however, that the Courts' analyses overlook key e ementsof the proceduresrelating
the House and the Committee of the Whole, especidly the operation of (1) the separate vote on
amendments in the House and (2) the motion for the previous question. Our andyss supports
diginguishing, rather than identifying, the Committee of the Whole and the House. While the Courts
rationae may cast broad doubt on the congtitutiona propriety of the manner inwhichthe Committee of the
Whole functions, our dternative analysis avoids this consequence.  Although our account is aso broadly
favorable to Delegate voting, reconciling it with accepted readings of the Congtitution severely condrains
the capacity of the office of Delegate to afford full representation for the Didtrict of Columbia.
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I ntroduction

An area of rdaive neglect in the fied of congressond scholarship is that of Delegates to Congress
from various territories and the Didtrict of Columbia, and their role in the operation of Congress and the
representation of their condtituents. To the extent that such researchdoes exig, it occursinthe context of
ther initid creation, of the aftermath of the Spanish-American War, or some other historica event.! This
inattentionmay arise because many consider Delegates not to be “red” congresspersons. Or it may bethat
these members of Congressare viewed as existing on the periphery of the nationa legidature with no red
effect on policy, and therefore as unworthy of scholarly study.

This paper seeksto explorethe issue of Delegate representationin Congress. Particular atentionwill
be givento Didtrict of Columbia congressiona representation and Michel v. Ander son, the 1993 Federal
court decison on the congtitutiondity of a 1993 rule change dlowing Delegates to vote in the Committee
of the Whole. The paper will address the following questions:

*  What isaDeegateto Congress, and how has the office evolved over this higtory of the House
of Representatives?

*  What are the functiond differences between the Committee of the Whole and the House of
Representatives that may support, or prevent, the participation of Delegates in the Committee
of the Whole?

*  What was Michel v. Anderson about and what areitsimplication for Delegate participation?

These quedtions are important to a systematic study of the dilemmas presented by the presence of
Delegates, and of itsimplications for the representation of Americancitizensin non-state jurisdictions such
as the Didrict of Columbia. In the case of the Digtrict of Columbia, nearly 575,000 citizens lack
congressond representation on par withthe atizensof the states, a.circumstance some consider at variance
with a primary god of representative democracy: the ability of the citizenry to have asay in how they are
governed.

! See Earl Pomeroy, Territories and the United States, 1861-1890: Sudies in Colonial
Administration, (Philadephiac Universty of Pennsylvania Press, 1947); Jo Tice Bloom, Early Delegates
in the House of Representatives, in John Porter Bloom, ed., The American Territorial System (Athens,
OH: Ohio University Press, 1973), p. 65-76. Andorra Bruno, Territorial Delegates to the U.S
Congress. A Brief History, Congressional Research Service Report for Congress 97-143 GOV
(Washington, D.C.: Congressiona Research Service, 1997), p. 4-5. Many passagesin the firg section
of this paper draw heavily on thislast work.



The Role of Delegates to Congress

Background: What |s a Delegate to Congress?

While Article | of the Congdtitution outlines the parameters, specific duties, and responsibilities of the
legidative branch, it isslent on the question of Delegates. Consequently, therole of the Delegate hasbeen
subject to interpretation, change, and debate since its creation by the Congress of the Confederation
through the Northwest Ordinance of 1787.

A Dédegaeto Congressisa person elected to represent the interests of his or her congtituency inthe
U.S. House of Representatives from a region other than a State. The rights of Delegates have evolved
somewhat in the 200-plus years since the firg was seated in the House of Representatives. A Delegate
has alway's been accorded aright to debate, but not vote, onthe floor of the House? Since 1794, when
James White, of the Territory South of the River Ohio, became the first Delegate to Congress, there has
been at least one Delegate in every Congress, with the sngle exception of the Fifth Congress (1797-
1799).2

The current handbook of Houseprecedent and practice describesthe role of del egatesintheseterms.

Sec. 1. In General

The Deegates and Resident Commissioners are those statutory officers who represent in the
House the constituencies of territories and properties owned or administered by the United States
but not admitted to statehood. The Virgin Islands, Guam, and American Samoa, as well as the
District of Columbia, are represented in the House by a Deegate, while Puerto Rico is
represented by a Resident Commissioner. The rights and prerogatives of a Delegate in
parliamentary matters are not limited to legidation affecting his own territory.

Sec. 2. In the House

The floor privileges of a Delegate or a Resident Commissioner in the House include the right to
debate, make motions, and raise points of order; but he cannot vote in the House nor serve as its
presiding officer. He may make any motion a Member may make, including the motion to adjourn,
but not the motion to reconsider, which is itself dependent on the right to vote. He may make
reports for committees and may object to the consideration of a bill. Impeachment proceedings
have been moved by a Delegate.

Sec. 3. In Committees

The House rules now extend to Delegates and the Resident Commissioner al the powers in
committee held by constitutional Members of the House. They are elected to serve on standing
committees in the same manner as Members of the House and possess in such committees the
same powers and privileges as the other Members. They have the right to vote in committees on
which they serve. Seniority accrual rights on committees have also been extended to the Delegates

21 Stat. 50, Aug. 7, 1789. House Defendants Memorandum in Support of Motion to Dismiss and
in Opposition to Prdiminary Injunction, Michd v. Anderson, Civil Action 93-0039 (HHG)(D.D.C. Feb.
2,1993), at 18-19. (Heresafter cited as* Defendants Memorandum.”)

3This cdculation aso indludes Resident Commissioners.



and Resident Commissioner. They may be appointed by the Speaker to any conference
committee. The Speaker also how has the authority to appoint them to any select committee; an
appointment that previously required the permission of the House.

Sec. 4. In Committee of the Whole

Under a rule adopted in 1993, when the House was sitting in Committee of the Whole, the
Delegates and Resident Commissioner had the same powers and privileges as Members. In the
same year, the Speaker was given authority to appoint a Delegate or Resident Commissioner as
Chairman of the Committee of the Whole. These provisions were stricken from the rules as
adopted in January 1995.*

Evolution of Delegates to Congress

Territorid Delegates to Congress originate with the Northwest Ordinance of 1787. The Ordinance,
enacted under the Articles of Confederation, established a government for the territory northwest of the
Ohio River.> Earlier provision for territoria representation in Congress appearsin the Ordinance of 1784,
but this Ordinance had never been put into effect.® Previous to that, correspondence in 1776 from Silas
Deane to the Select Committee of Congressand in Thomas Paing' s 1780 essay “Public Good” discussed
territoria representation in Congress.’

Uponratificationof the U.S. Congtitution, Congress gave effect to the Northwest Ordinance through
reenactment in 1789, aso extending the privileges authorized in the Ordinance to the inhabitants of the
territory south of the Ohio River.® The reenacted Ordinance was dightly modified to adapt to the
Condtitution, dlowing for the popular dection of aterritorid house of representatives who, along with an
appointed legidative council, would elect a Delegate to Congress. This Delegate “shall have a sedt in
Congress, with a right of debating, but not voting, during this temporary Government.”®  Although the
Ordinance clearly stated that the Delegate could not vote, it was slent on the full nature of the Delegate' s
duties, privileges, and obligations, and in particular did not distinguish between voting on the floor and in
committee. This slence would |leave the Delegates role up to interpretation, which has occurred largely

“Wm. Holmes Brown, House Practice, 104th Cong., 2" sess. (Washington: GPO, 1996), p. 431-
432 (Citations omitted). [http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?
dbname=104 house_practice& docid=hp-18], visted Mar. 26, 2001. Resident Commissioners and
Deegates are virtudly identicd in their privileges. The mgor difference between the two officers is that
Resdent Commissioners are elected for four years, while Delegates are eected to two year terms.

5The Northwest Ordinance: An Annotated Text, in Robert M. Taylor, J., ed. The Northwest
Ordinance, 1787 (Indiangpolis Indiana Historica Society, 1987), p. 51-53. Bruno, Territorial
Delegates, p. 1.

®Julian Boyd, ed., The Papers of Thomas Jefferson, v. 6 (Princeton: Princeton University Press,
1952), p. 613-615. Bruno, Territorial Delegates, p. 1.

"Archer Butler Hulbert, ed., Ohio in the Time of the Confederation (Marietta, Ohio: Marietta
Historicad Commission, 1918), p. 1-12. Bruno, Territorial Delegates, p. 1.

81 Stat. 50, Aug. 7, 1789. This areais now known as the State of Tennessee.
°The Northwest Ordinance: An Annotated Text, p. 36-51. Bruno, Territorial Delegates, p. 1-2.
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inthe context of Article I, section 5, of the Condtitution, stating that “each House may determine the rules
of its proceedings.”

M ost Delegateswho have served inthe House of Representatives have represented territoriesonther
way to statehood. However, 1970 marked the beginning of a period when Delegates were authorized to
represent areas for which statehood was not on the horizon. In that year, the Digtrict of Columbiawas
authorized to elect a Delegate, who was elected and sworn in the following year.° (Congress originaly
authorized aD.C. Delegate in 1871, but revoked the positionthreeyears later.!t) The Virgin Iands and
Guam were authorized in 1972 to eect one Delegate each,'? followed six years later by American
Samoa® Previous to 1970, Puerto Rico and the Philippines had been represented in Congress by a
Resident Commissioner.'4

Congressional Debates Regarding Delegates

The lack of specificity about the nature of the Delegate’ s duties led to disagreement when, on
November 11, 1794, James White presented his application to the House of Representatives for seating
inthe Third Congress. According to Bruno, when a*House committee reported favorably on Mr. White's
gpplication and submitted a resolution to admit him, [it touched] off awide-ranging discussion about the
Delegate’ s proper role.”*®

Some of the debate regarding the role of the Delegate revolved around the question of where the
Delegate should serve. The Ordinance— origindly enacted by the unicameral Congress under the Articles
of Confederation — specified a seat in Congress, but did not specify inwhich chamber the Delegate would
serve. Participants on both sides of the debate used the Constitution to buttress their arguments. Some
contended that there was nathing inthe Congtitutionthat should exclude Delegate White, and that he should

1P L. 91-405, 84 Stat. 845 at 848. Bruno, Territorial Delegates, p. 7.
HAuthorization: 16 Stat. 419 at 426, Feb. 21, 1871. Revocation: 18 Stat. 116, June 20, 1874.

2p L. 92-271, 86 Stat. 118. Bruno, Territorial Delegates, p. 8.
1¥p L. 95-556, 92 Stat. 2078-2079. Bruno, Territorial Delegates, p. 8.

1The Philippines|dandswere part of territory ceded to the United States by Spain under the Treaty
of Paris of Dec. 10, 1898. The Act of July 1902 granted the Philippine Idands the right to eect two
Resident Commissioners to the United States Congress; subsequently, Congress provided for “resident
commissioners’ from Puerto Rico as well. Resident Commissioners were not accorded the same status
as nonvoting Delegates, they did not have the right to serve or vote on stlanding committees. Those from
the Philippines, however, were granted floor privileges in the House with the right of debate on Feb. 4,
1908. Later, in 1935, when the Philippines became a salf-governing commonwedth, in trangtion to full
sovereignty, the number of Resident Commissioners was reduced fromtwo to one. On July 14, 1946, the
Philippinesbecame fully independent and the office of Resident Commiss oner wasterminated. (Public Law
73-127).

®Bruno, Territorial Delegates, p. 2. SeeadsoAnnalsof Congress, v. 4, 3 Cong., 2™ Sess., Nov.
1794, p. 873; and Everett Brown, The Territoria Delegateto Congress, inEverett Brown, TheTerritorial
Delegateto Congressand Other Essays, (AnnArbor: George Wahr Publishing Company, 1950), p. 4-5.
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be seated in the House of Representatives forthwith.'® Others countered that Delegate White was not a
member of Congress and, therefore, was not entitled to a seet in either chamber; if he were to be seated
at dl, it should be in the Senate, as his dection, by the territorid legidature, was smilar to that of
Senators.t” Indeed, it was considered by some to be a pretense that a Delegate, selected by aterritorial
legidature, would be allowed to St inthe House of Representatives, which isfilled by popular vote.® One
member evenargued that Del egate Whiteshould st in both chambers.®® A related proposal seeking Senate
concurrenceregarding Del egate admittance was rgjected. Thequestionwaseventudly settled by admitting
Delegate White to a nonvoting seet in the House of Representatives.

The debate surrounding Delegate admittance aso reveded a consderable divergence in the views
taken of these sui generis members. For example, many who took a broad view of the role and
prerogatives of Delegates favored requiring Del egate White to take an oath of office. Others, who viewed
the office of Delegate with more skepticism, argued that he should not be dlowed to take an oath. As
Representative William Smith noted:

The Congtitution only required members and the Clerk to take the oath. The gentleman [Delegate
White] is not amember. It does not even appear for what number of years heis elected. In fact,
he is no more than an Envoy to Congress...He is not a Representative from, but an Officer
deputed by the people of the Western Territory. It is very improper to call on this gentleman to
take such an oath, any more than any civil officer in the State of Pennsylvania.®

Views of this kind tended to set the Delegate apart, somewhat, from his colleagues, thereby perhaps
fodering a perception of illegitimacy that could have limited the effectiveness of this new member of
Congress. While subsequent grantsof committee assgnmentsand other privilegeshave brought Delegates
to near parity withthelr congressiond colleagues, it may not be unreasonabl e to assert that these didinctions
exigt to thisday. After dl, “heisnot amember; he cannot vote, which is the essentid part.”?

Expansion of Responsibilities

Because the Northwest Ordinance was silent on the duties, privileges, and obligations of Delegates,
their responghilities have undergone some fluctuation in the course of their history. The trend of this
fluctuation, however, hasbeentoward the expansion of the responghility and authority of Delegates, until
today they have amost the scope of ful members of Congress. The primary expansion has occurred in
relation to Delegate participation in congressonad committees. Beginning in 1795, Delegates were

¥Annals of Congress, p. 884-891.

| bid, p. 885-887.
18| pid,

19 bid, p. 886.
2l bid, p. 889-890. See Bruno, Territorial Delegates, p. 2-3.
21| bid, p. 890.
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members of sdlect committees and conference committees, as well asthe Committee of the Whole? By
1841, Delegates rolesin the House were becoming indtitutiondized:

With the single exception of voting, the Delegate enjoys every other privilege and exercises every
other right of a Representative. He can act as a member of a standing or special committee and
vote on the business before said committees, and he may thus exercise an important influence on
those initiatory proceedings by which business is prepared for the action of the House. Heis aso
required to take an oath to support the Constitution of the United States.®

Toward the close of the 19" Century, Delegates become more integrated into the congressiona system.
Beginning in 1871, Delegates were assgned to specified standing committees as “additiond members’
under aHouserule whichcaled for aterritorial Delegateto serve on the Committee on the Territories and
the D.C. Delegate to serve on the Committee for the Didtrict of Columbia.?*

Despite the expansion of duties for Delegates during this period, there was till debate well into the
20™ century about their role and legitimacy, especialy their right to vote in committee. The question was
complicated by the U.S. acquisition of territories following the Spanish-American War that were not
viewed as pre-states. The issue of representation for these areas was partially settled by a series of
Supreme Court decisions—known asthe Insular Cases (1901-1922) — holding that the politica status of
territories represented by Delegates could be settled by legidaion.”® Nevertheless, a specia committee

22Bruno, Territorial Delegates, p. 4. Defendants Memorandum, at 19-21. Brief of Appellees,
Michel v. Anderson, No. 93-5109 (D.C.Cir. Aug. 25, 1993), at 7-8.

23U.S. Congress, House of Representatives, H. Rept. 10, 27" Cong., 1% Sess. Quoted in Asher C.
Hinds, Hinds' Precedents of the House of Representatives of the United Sates (Washington: GPO,
1907), v. 2, Sec. 1301. (Heresfter cited in the form: Il Hinds 1301.) Bruno, Territorial Delegates, p.
4-5. Also quoted in Defendants Memorandum, at 21, in Reply Memorandum in Support of Application
for Prliminary Injunction, Michel v. Anderson, Civil Action93-0039 (HHG) (D.D.C. Feb. 5, 1993), at
8 (heredfter cited as Fantiffs Reply Memorandum); in Brief of Appellees, a 8-9; and in Reply Brief of
Appdlants, Michedl v. Anderson, No. 93-5109 (D.C.Cir. Sep. 10, 1993), at 19.

24| Hinds 1297. Additiona committee assignments were authorized in 1876, 1880, and 1887.

2See Bruno, Territorial Delegates, p. 6, and Abraham Holtzman, Empire and Representation: the
U.S. Congress, Legidative Sudies Quarterly, v. 11, May 1986, p. 253. According to Bruno:

In the Insular Cases, the Supreme Court created a new classification of territoria status for newly
acquired overseas lands following the Spanish-American War. Congress did grant representation
to two of the territories it acquired from Spain—Puerto Rico and the Philippines. It did so,
however, in a way that distinguished their situation from that of statehood-bound territories.
Rather than authorizing Delegates, Congress provided for Resident Commissioners to the United
States from Puerto Rico and the Philippines, who were to be entitled to official recognition as such

by all departments.

Holtzman described the role of Resdent Commissioners as follows.

[N]o reference to Congress or the House of Representatives was made in the authorizing statutes.
(continued...)



9

of the House reported in 1932 that Delegates did not have the right to vote.® The special committeerelied
upon the earliest legidative language giving a Delegate a seat, but no vote, and concluded “from the
foregoing it is apparent that a Delegate to Congress from a Territory is not a Member of the House of
Representatives, nowhere in the Congtitution nor in the statutes can the intention be found to clothe the
Delegatewithlegidative power.”?” From that decision until 1970, theissue of Delegate voting in committee
lay dormant. The Legidative Reorganization Act of 1970 (LRA) revived the issue,

As arigindly proposed, the LRA contained a provison addressing the House rule specifying the
committees to which the Resdent Commissioner from Puerto Rico and the Delegates from Alaska and
Hawaii were to be assigned as “additional members” Insofar asrelated to Delegates, this provison had
become obsolete with the admisson of Alaska and Hawalii into the Union over adecade previoudy. The
LRA proposed to delete dl references to Alaskan and Hawaiian Delegates, while continuing language in
Rule XI1 requiring the Resident Commissioner from Puerto Rico to serve as an “additiona,” non-voting,
member of the Agriculture, Armed Services, and Interior Committees without accruing seniority. During
floor consderation, the House adopted an amendment revisng Rule XII to dlow the Resident
Commissioner to be ected to any stlanding committee and possessin such committees the same powers
and privileges as the other Members. The amendment, initidly agreed to by voice vote in the Committee
of the Whole and ultimately enacted, was significant for three reasons. Firg, it gave the Resident
Commissioner the power to vote in committee. Second, it dlowed the Resident Commissioner to serve
on any sanding committee rather than merdly those noted in the Rule. Third, it implicitly permitted the
Commissioner to accrue seniority on committees.

While the Rule change gave new authority to the Resdent Commissoner, it wasSlent onthe question
of Delegates. Consequently, no accommodations were made upon the arrival in 1970 of aDelegate from
the Didrict of Columbiaor, in 1972, the Virgin Idands, and Guam. Their status was not settled until 3
January 1973, when the House amended Rule XI1 so that Delegates were given the same powers and
privileges asthe Resident Commissioner fromPuerto Rico.? Thisamendment made Delegatesdigiblenot

25(...continued)

Apparently, it was Congress's intent that the mandate of these representatives be broader than
service in the U.S. Legidature...This suggests a role for resident commissioners more &kin to that
of a foreign diplomat than that of a legislator. Nevertheless, the representatives from these two
territories did serve in the House.

**Rep. Edgar Howard, The Right of aDelegateto V ote in Committee, Congressional Record, v. 75,
Jan. 18,1932, p. 2163-2164. Citedin Memorandum in Support of Application for Preliminary Injunction,
Michel v. Anderson, Civil ActionNo. 93-0039 (HHG) (D.D.C. Feb. 5, 1993), at 19 (hereafter cited as
“Hantiffs Memorandum”) and in Brief of Appdlants, Michel v. Anderson, No. 93-5109 (D.C.Cir. July
26, 1993), at 19.

*’Howard, The Right of a Delegate to Vote, p. 2163-2164. Arguably, a decision by the Indian
Affairs Committee to permit the delegate to vote in their committee would have violated House Rules as
they then existed. Thereis no evidence, however, of any forma action taken by the Rules Committee or
by any House leader againgt the proposal during its consideration.

%Congressional Record, v. 119, p. 17.



10

only to vote, but to accumulate seniority, on committees. From that point, Delegates have served on a
variety of committees, and some have risen to chair subcommittees.®

Delegate Voting in Committee of the Whole

While Delegates may propose legidation and voteincommittee, amgor deficiency in their capecity
for legidaive activity rdaesto their voting on the House floor. The lack of afloor vote precludes the full
participation of Delegates in the legidative process. Granting afloor votewould afford Delegates virtudly
every important power held by Representatives.

There has been one mgor attempt to grant Delegatesthe right to vote onthe Housefloor. At the start
of the 103 Congress, the Democratic majority indtituted a number of rule changes, including a
controversa move to adlow Deegates to vote in the Committee of the Whole. The change came in the
wake of a September 1992 memorandum to the House Democratic Caucus by Digtrict of Columbia
Delegate Eleanor Holmes Norton. Norton, a congtitutional law professor at Georgetown University,
offered the proposa arguing:

[There is no] consgtitutional barrier to extending the vote in the Committee of the Whole to dl the
House delegates. Article I, Section 5, Clause 2 provides that “Each House may determine the
Rules of its Proceedings.” House rules have long interpreted this clause to permit delegates to
vote in standing committees. Like the standing committees, the Committee of the Whole, into
which the full House resolves itself, is a creature of the House rule-making power. Both are
organizational expedients, nowhere mentioned in the Constitution, that are used to facilitate the
legidative process. Voting by delegates in committees~whether subject-matter panels, such as
Armed Services or Judiciary, or the largest of all, the Committee of the Whole-is permissible
because committees do not pass final legislation and their actions are not binding on the House of
Representatives.®

The Democratic Caucus concurred with Norton's argument and, at the outset of the 103 Congress,
offered a resolution to adopt the rules that included an appropriate amendment to Rule X11.3 After a
contentious debate, and on a drict party-line vote, the House adopted the resolution, thereby dlowing
Delegates, for thefirg timein U.S. history, the right to vote onthe floor of the House of Representatives.®

2Antonio BorjaWon Pat, Delegate from Guam, chaired the House Interior Subcommittee on Insular
Affars Water E. Fauntroy, Delegate from the Didrict of Columbia, chaired the House Didtrict
Subcommittee on Fiscad Affairs and Hedth, and House Banking Subcommittee on Internationa
Development, Finance, Trade and Monetary Policy.

Eleanor Holmes Norton, Law, Politics, and Voting by Delegates. Bringing Democracy to the
House, Legal Times, Jan. 4, 1993, p. 22-23. See Bruno, Territorial Delegates, p. 10.

3lSubsequent to the presentation of the Norton memorandum to the Democratic Caucus, the
DeegatesfromGuam, the VirginIdands, American Samoa, and the Resident Commissioner from Puerto
Rico were included with the Didtrict in the Rule change.

32Bruno, Territorial Delegates, p. 9. Rulesof the House, proceedingsin the House, Congressional
Record, v. 139, Jan. 5, 1993, p. 49, 50, 53-100.



11

A group of House Republicans, led by Minority Leader Robert Michd (R, IIl.), filed suit contending
that this amendment to Rule X1 was uncondtitutional.** The grounds of their daim was that “these rules
uncondtitutionaly vest the Delegates with legidative power, and that they dilute the legidaive power of
Members of the House.”** The complainants dso claimed that in modifying the Delegates role by
amendment of its rules, the House had violated the condtitutiond requirements of bicameralism and
presentment of legidaionto the President.® Ultimatdly, the Court upheld therulealowing Delegatevating,
provided that an immediate and automatic second ballot would occur in cases where Delegate votes
provided the margin of decisononaparticular question. Delegateswould be prohibited from participating
in the second ballot.*

The question was rendered moot, &t least for the time being, when the Republicans took a mgority
of the seatsin the House of Representatives fallowing the 1994 generd dections. Upon their ascension
to myority status, the Republicans rescinded the amendment to Rule X11 dlowing Delegatesto voteinthe
Committee of the Whole®

The Dilemma of Delegate Participation

The problem faced by advocates of Delegate voting in Committee of the Whole was defined by the
propositionthat Delegates cannot conditutiondly voteinthe House. Thisproposition restsonthevery first
two substantive provisons of the Conditution. Article I, section 1, vests “All legidative powers herein
granted ... in a Congress of the United States,” consisting of “a Senate and a House of Representatives.”
Section 2 provides that “The House of Representatives shal be composed of members chosen ... by the
people of the several States” Together, these two provisons imply that any legidative powers vested in
the House are to be exercised collectively by those who composeit; that is, its Members. But Delegates
do not represent States, and are not chosen by the people of States; accordingly, they fal to satidfy the
condtitutiond definition for “Members’ of the House. Therefore, according to thisview, whatever they do
may not amount to a participation in the exercise of “legidative powers™® In Michel v. Anderson, the
Republican plaintiffs formulated these implications as “a smple limiting principle, grounded in the
Condtitution: when ‘legidative power’ is exercised only ‘Members from ‘states can participate.”®

3Michel v. Anderson, Civil Action 93-0039 (HHG) (D.D.C. 1993).
3Michel v. Anderson, 817 F. Supp. 126, 2 (D.D.C. 1993).
*lbid.

Michel v. Anderson, 817 F.Supp. 126 (D.D.C. 1993), 14 F.3d 623 (D.C.Cir. 1994). Bruno,
Territorial Delegates, p. 9-10.

3’Rules of the House, proceedings in the House, Congressional Record, v. 141, Jan. 4, 1995, p.
462, 268, 530. Bruno, Territorial Delegates, p. 11.

BPlantiffs Memorandum, a 28-29. Brief of Appdlants, at 19.

3Memorandum of Plaintiffs, at 1, 24, 27. Reply Memorandum of Plaintiffs, at 13. Brief of
Appdlants, a 24-25. Reply Brief of Appellants, at 2, 14.
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This proposition defines what may be caled the dilemma of Delegate participation. Intheir effort to
overcome it, supporters of representation for the Didtrict at no point set out to contest this reading of the
Condtitution; instead, they sought ways to promote their objective consgtent with it. The fallure of the
conditutional amendment for congressional representation for the Didtrict, and the lack of success of the
concurrent statehood movement, cast doubt on the feasbility of dtering the condtitutional condraints or
rendering them ingpplicable to the Didtrict. Although both approaches remain under discussion, the
proposa to alow Delegates to vote in Committee of the Whole was devel oped as an aternative response
to the dilemma of Delegate participation.

The Role of the Committee of the Whole

Constitutional Procedural Requirements and the Practice of the House

The proposd for Delegate voting in Committee of the Whole was grounded on the argument that, for
pertinent purposes, the Committee of the Whole was anentity distinct fromthe House itsdf. Consequently,
condtitutiond restrictions on Delegate participation in the House would not apply to the Committee of the
Whole. On thisview of the controversy, Delegate voting in Committee of the Whole can be legitimate if
and only if the digstinction between the Committee of the Whole and the House is condtitutionaly
appropriate. The legitimacy of this distinction was accordingly the centra point in controversy in Michel
v. Anderson.

Indefense of the new rule, the House defendantsin Michel v. Ander son argued that House practices
in relation to the Committee of the Whole consstently treat it as digtinct from the House proper, and that
the long acceptance of these practices implies the propriety of the digtinction.*® Specificdly, defendants
showed that, in its practices onyea-and-nay voting, quorums, and the Jour nal, the House has throughout
its history treated the Committee of the Whole as exempt from procedural requirements imposed on the
House by Artide |, section 5, of the Condtitution.** In this light, the propriety of Delegate voting in
Committee of the Whole could appear asanatural extenson of the theory of the Committee of the Whole
dready implicit in House procedure.

Voting. A conditutiona requirement of particular importance to the legidative process is that “the
yeas and nays of the members of either House on any question shall, at the desire of one-fifth of those
present, be entered on the Journal.”** Under certain circumstances, current House rules permit this year
and-nay vote to occur even without this level of support. Any Member may object to avoicevoteonthe
grounds (whencorrect) that aquorumis not present. Then, instead of a quorum call to bring Membersto
the floor, followed by a new vote with a quorum present, the rule directs that a roll cdl vote occur
automaticaly, and permits the result to show aso the presence of the quorum.”® No doubt ever appears

““Defendants Memorandum, at 28, 56.
“IDefendants Memorandum, at 7-17, 45-54. Brief of Appellees, at 11-16, 34-42.
“2Art. |, sec. 5.

“NowHouseRuleXX, dause6. InU.S. Congress, House, Constitution, Jefferson’ sManual, and
(continued...)
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to have been raised that this rule is congstent with the Congtitution, for the rule cannot be used to deny a
recorded vote in any case in which the Conditution would requireit. Insteed, it only alows Members
votes to be recorded in cases additiond to those required by the Conditution; the Congtitution does not
forbid the recording of votes not requested by one-fifth.

In Committee of the Whole, however, House Rules permit a recorded vote only if the request is
supported by 25 Members.** Whenever this number is more than one-fifth of the Members present, a
request could attract the condtitutionaly required level of support and yet be denied. Further, thisrule dates
only from 1971; throughout the previous history of the House, recorded votes were not permitted in
Committee of the Whole under any circumstances. Moreover, both before 1971 and since, the House has
adways observed the principle that in Committee of the Whole, “the condtitutiona yea and nay vote
demanded by one fifthof the Members present ... maynot be taken.”*® The Committee of the Whole could
be exempt fromthe condtitutiona requirement only if, for these purposes, it does not count as the House.*°

Quorums. The Congtitution also specifies a mgjority of Members as the quorum requisite for the
House to do business’ For itsfirst hundred years, the House applied this mgjority quorum reguirement
both in the House proper and in Committee of the Whole. In 1890, however, it set the quorum of the
Committee of the Whole at 100. Thischangewas part of the* Reed Rules” indtituted by the great Speaker
ThomasB. Reed (R., Me., Speaker 1889-1891, 1895-1899) to overcome obstruction by the Democratic
minority in the post-reconstruction period. The condtitutiond propriety of this change was strenuoudy
contested, generating probably the most sustained public discussion of the status of the Committee of the
Whole prior to the Delegate voting proposal of 1993, Nevertheless, except for the two Congresses
immediatdy following (1891-1895), the House has ever snce maintained and observed the lower quorum
requirement for the Committee of the Whole without court chalenge, and apparently without question.*

43(...continued)
Rules of the House of Representatives, One Hundred Seventh Congress, H.Doc. 106-320, 106™
Cong., 2" sess,, [compiled by] Charles W. Johnson, Parliamentarian (Washington: GPO, 2001), sec.
1025. (Heresfter cited as House Manual).

“House Rule X V11, clause 6(€). House Manual, sec. 983.

“>Deschler, Lewis, Deschler’ sPrecedentsof the United States House of Representatives, H.Doc.
94-661, 94™ Cong., 2™ sess. (Washington: GPO, 1977), v. 5, ch. 19, sec. 1. (Heredfter cited in the form
“5 Deschler ch. 19, sec. 1.”) See House Manual, sec. 76.

““Defendants Memorandum, 11-12, 15. Brief of Appellees, 13-16, 36-38.
4TArt. |, sec. 5.
“8The Rules, proceedingsinthe House, Congressional Record, v. 21, Feb. 21, 1890, p. 1210-1251.

491V Hinds 2966. Defendants Memorandum, at 48-54. Brief of Appellees, at 38-42. Reply
Memorandum of Plantiffs, at 6.
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The Journal. The Congtitution also requiresEach House” to “keep aJournd of itsproceedings.”*
The Journal of the House records proceedings in Committee of the Whole, asfor any other committee,
only insofar as they are reported back to the House proper. Briefsfor the House in Michel v. Anderson
noted that the House has followed this practice from the First Congress, as did the Congress under the
Articles of Confederation, the Continental Congresses, colonid and early sate legidatures, and the British
Parliament. The briefs infer that the Framers understood, and intended, that the Committee of the Whole
would not count as the House in relation to this congtitutiona requirement.>

The trestment of voting and quorums in the Journal of the House appears to conditute a partia
exception to its practice of not recording action in Committee of the Whole. Although the House regards
recorded votes in Committee of the Whole as not occurring pursuant to the condtitutiona provision, the
Journal sets forth ther results in the same way as the Congtitution requires for the yea-and-nay votes it
mandates. Similarly, if aquorum falls to gppear in Committee of the Whole, the Committee must rise and
report the names of absentees to the House proper, and they are spread upon the Journal. Until 1979,
the Rules required this action after any quorum cdl, even when aquorum did appear. Indeed, after the
1890 change in the quorum requirement, it initidly became established that if aquorum failed in Committee
of the Whole, the Committee could resumeits sitting only after a quorum of the House was established in
the House proper.>

Briefs of the Republicanplaintiffsin Michel v. Anderson laid emphadis on the indusion in the House
Journal of record votesin Committee of the Whole> Nevertheless, the House does not appear to have
committed itself to the position that the Condtitution requires votes and quorum calsin Committee of the
Whole to be journdized in these ways, instead, it appears to follow these practices out of a kind of
conditutiona caution, in case matters related to recorded votes and quorums should be deemed
conditutiondly significant in spite of ther arising in Committee of the Whole.

Rulemaking. The House has consgently presumed the Committee of the Whole not only to be
exempt from the procedurd requirements of Articlel, section 5, just discussed, but aso asincapable of
exercisng other procedural powersof interna regulation conferred by the same section. The argument of
Michel v. Anderson gave little attention to implications of the way in which the House exercises these
congtitutiona powers. Nevertheless, the practice of the House in relation to at least two of them, the
rulemaking power and the power of discipline, further illuminatesthe distinctionthe body maintains between
itself and the Committee of the Whole.

Although the Condtitution empowers each house of Congress to “determine the rules of its
proceedings,” the Committee of the Whole adopts no rules of its own; instead, the Rules of the House,

SArt. |, sec. 5. Thisofficia record of proceedingsis not the Congressional Record, but a separate
document, andogous to the minutes of an ordinary deliberative assembly; like them, it does not record
debate, but only procedura actions.

*Defendants Memorandum, at 8-9, 11, 13-14, 48. Brief of Appellees, at 11-13, 37.

*2|V Hinds 2966, 2968-2971, 2977-2979. VI Cannon 671-674. VIII Cannon 2377, 2379. 5
Deschler ch. 19, sec. 26.4; ch. 20, sec. 7, 7.1, 7.2. These precedents cite occurrencesfrom 1809 through
1966.

3Reply Memorandum of Plaintiffs, at 6. Reply Brief of Appellants, a 10.
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adopted by the House proper, include provisions regulating proceedings in Committee of the Whole. In
one respect, this practice treats the Committee of the Whole as more akin to the House thanto the standing
committees, for House Rules require the standing committees to adopt rules of their own.  On the other
hand, it aso showsthat the House treats the Committee of the Whole as a separate and subordinate entity,
for only the House, and not the Committee of the Whole, makes rules for both. Not even by unanimous
consent may the Committee of the Whole depart either fromthe rules set by the House, or from orders of
the House on how to proceed inparticular instances.> For example, the Committee of the Whole may not
authorize itsdlf to gt in closed sesson, nor to determine “the sufficiency or lega effect of committee
reports.”> Nor can a Chairman of the Committee of the Whole even “respond[] to inquiries regarding
whether atime limitation may be rescinded or whether atwo-thirds vote is required in the House.”*

Smilarly, the Committee of the Whole may not take actions that would have the effect of directing
or atering the course of proceedings in the House proper. Also, acdl of the House may not be moved
in Committee of the Whole>” Further, under older precedents the Committee of the Whole was not
permitted even to “report a recommendation which, if carried into effect, would change a rule of the
House” such asby permitting alegidative amendment to anappropriationhill or dtering the order of bills
on the Private Calendar.®®

Discipline. Findly, Article I, section 5, dso empowers each house to “punish its Members for
disorderly behavior.” Authority beginning with the practice of Parliament, cited in Jefferson’s Manual
establishesthat this power must be exercised by the House proper. In 1897, Speaker Reed overruled a
point of order asserting that the Committee of the Whole could enforce order under its own authority.®
The Committee of the Whole “may not punishabreach of order inthe House..... It canonly riseand report
it to the House, who may proceed to punish.”®*  Instead, to restore order, the Committee rises (that is,
resolves itsalf back into the House proper), either on motion or informaly;®2 “ Extreme disorder arising in

S4This retriction refl ects the understanding, apparently dways implicitly accepted inbothHouses, that
the condtitutiona rulemaking power includes the authority to interpret and determine the meaning of the
rules adopted. See Richard S. Beth, “Points of Order and the Conduct of Senate Business,” paper
presented at the Annua Meeting of the American Political Science Assn., 1990, p. 1-2.

%55 Deschler ch. 19, sec. 7, 7.17, 7.18 (1955, 1950).
lbid., ch. 19, sec. 7, 7.12, 7.13 (1973, 1946).
>V/I11 Cannon 2369 (1919).

58)\/ Hinds 4907-4908 (1890, 1896).

%9Sec. 30. In House Manual, sec. 426.

|l Hinds 1350. The House has, however, referred incidents of disruption in Committee of the
Wholeto acommittee, or evento the Committee of the Whole itsdlf, for investigationand recommendation.
I Hinds 1642, 1650, 1651 (1798, 1841, 1844).

®1Jefferson’ s Manual, sec. 30. In House Manual, sec. 426. Quoted in |1 Hinds 1348.
62]| Hinds 1652, 1350 (1852, 1897).
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Committee of the Whole, the Speaker may take the chair ‘without order to bring the Houseinto order.’ 3
Only inthe House proper may the chair restore order by directing the Sergeant-at-Arms to bear the mace
on the floor, for the mace is the symbol of the authority of the House itsdlf.®

Onthe same principle, “Disorderly words spoken in Committee of the Whole are to be taken down
as in the House, but are to be reported to the House, which done can punish.”® A Chairman of the
Committee of the Whole cannot decide whether words spoken in debate are unparliamentary.®® Nor may
the Committee may debate that question,®” or entertain a motionto expunge the words fromthe Record.®
I nstead, “unparliamentary words spokenin Committee of the Whole are taken down and read, whereupon
the committee rises and reports them to the House.”®° I the House expungesthe words from the Record,
any motion to permit the Member to proceed inorder must be entertained inthe House proper and not in
the Committee.”® Nor may aMember raise aquestion of persond privilegein Committee of the Whole.™

%31 Hinds 1348, citing Jefferson’s Manual, sec. 12 (in House Manual, sec. 331). But therules
permit the Chair of the Committee of the Whole to clear the gdlery. House Rule XVIII, clause 1. In
House Manual, sec. 970.

®| Hinds 1349 (1880). Precedents for such action are aso cited from 1840, 1841, 1844, and
1860. Il Hinds 1351, 1649-1651, 1657.

%1 Hinds 1348, dso quoating Jefferson’s Manual, sec. 17 (in House Manual, sec. 369), ingmilar
words.

V111 Cannon 2533 (1930). Similarly, a resolution to refer such a question to the Committee on
Ruleswas once ruled out of order on the grounds that the matter was for the House to decide. Il Hinds
1259 (1883).

V11l Cannon 2538 (1917).
%5 Deschler ch. 19, sec. 1, 2, 3.2, 17.3 (1941).

11 Hinds 1257 (1882). Precedents under this principle are cited from 1882, 1883, 1890, 1936,
and 1941. Il Hinds 1257-1259; 5 Deschler ch. 19, sec. 17, 17.2, 17.3, 21.5.

V11l Cannon 2538 (1917).
15 Deschler ch. 19, sec. 1.3 (1944).
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The Exercise of Legidative Power

In the argument of Michel v. Anderson, supporters of the Delegate voting rule drew from these
various practices of the House inferencesto justify distinguishing Committee of the Whole from that of the
Houseinitsformd procedura status. Opponents of the rule made their case againg this digtinction by
gppeding to the past practice of the House, as wdll, but in a different way. They pointed out that never in
its previous history had the House permitted Delegates to vote in Committee of the Whole. Smilar
objections had beenraised in 1890 by opponents of the reduced quorum requirement in Committee of the
Whole, when the minority report of the Committee on Rules noted that “since the organization of the
government” amgjority of the House had constituted a quorumin Committee of the Whole.”> Supporters
of the Delegate voting rule responded withthe principle, enunciatedinU.S. v. Ballin, that“Itisno objection
to the vadidity of arule that a different one has been prescribed and in force for alength of time””

The plantiffs in Michel v. Anderson, however, aso answered defendants appeal to practice by
denying that practice, initsdf, can sufficeto judtify treating the Committee of the Whole as digtinct fromthe
House. They argued that the House practices described in the last section, on voting, the quorum, and the
Journal, could not in themselves demongrate whether the Committee of the Whole was condtitutiondly
digtinct from the House proper. They pointed out, aswell, that no court had passed on the condtitutiondity
of those practices.™ Ingtead, they urged, the practice of the House can itsdf be judtified only if
distinguishing the Committee of the Whole from the House proper is conditutionaly warranted in the first
place. Yet exactly to the extent that the Committee of the Whole exercises “legidative power,” that
digtinction cannot be condtitutionally warranted.

Opponents of the rule accordingly proposed to infer, as areason for the previous absence of arule
to permit Delegate voting in Committee of the Whole, that the House dways understood that such arule
would be uncondtitutional.” They invoked the 1932 report of the specid committee, earlier quoted, to
deny that the House intended to “clothe the Delegate with legidative power.”® They aso quoted
Representative Thomas S. Foley (D., Wash, later Speaker, 1989-1994), who reassured the House during
debate on the 1970 Legidaive Reorganization Act that provisons permitting Delegates to vote in
committees could not lead to their vating in Committee of the Whole, onthe groundsthat suchafurther step
would take a congtitutional amendment.”’

2\Viewsof theMinority, materia inserted in House proceedings, Congressional Record, v. 21, Feb.
7, 1890, p. 1151.

144 US. 1 a 5 (1892). Defendants Memorandum, at 52. Brief of Appellees, a 40. U.S v.
Ballin is the leading early case bearing on the condtitutional standing of congressional procedures. It
addressed the propriety of provisonsin the 1890 “Reed Rules’ that permitted the presence of aquorum
to be established by the Speaker’s count, rather than only by acal of theroll.

"Reply Brief of Appdlants, a 9-11. Reply Memorandum of Plaintiffs, at 16.

*Memorandum of Plaintiffs, at 18-23. Reply Memorandum of Plaintiffs, a 4-5. Brief of Appellants,
at 18-22. Reply Brief of Appelants, at 11, 18-19.

®Memorandum of Plaintiffs, at 19. Brief of Appellants, at 19.

""Memorandum of Plaintiffs, a 19-20, 28. Reply Memorandum of Plaintiffs, at 18-19. Reply Brief
(continued...)
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Any argument from practice, on this view, could be rdevant only insofer asit tendsto show whether
the practice isitsdlf warranted on grounds that what the Committee of the Whole does condtitutes, or fals
to condtitute, an exercise of legidative power.” From this perspective, no showing Smply that the House
treats the Committee of the Whole as exempt from condtitutiona requirements can establish the case for
Ddegatevoting. Instead, the key question about the Committee of the Whole must smply be whether or
not it does, in fact, exercise legidative power.” Insofar as it does so, Delegates cannot congtitutionally
participate in it; to the extent it does not, there may be no bar to their participation. The opinion of the
Didrict Court in Michel v. Anderson astutely focused onthis question as the determinative one; it wasthis
proposition on which the argument of the case turned; and it is the implications thereof that this paper is
principally concerned to examine®

Is Action in Committee of the Whole Dispositive?

1(...continued)
of Appellants, at 1 (note 3), 16-18. See 817 F.Supp. 126, 145-146, and 14 F.3d 623, 628-629.

"®Reply Memorandum of Plaintiffs, at 6-7. Reply Brief of Appdlants, at 9-11.

Memorandum of Plaintiffs, at 25-28, 30, 32-33, 35. Brief of Appellants, at 29, 32.

8 The plaintiffsin Michel v. Anderson rested their argument inpart onother groundsaswell. These
grounds rested on the premise that, because Delegate voting in Committee of the Whole congtituted a
change in the powers of Delegates, it could only be accomplished by law, and not smply through the
rulemeking power of the House. Action by law was required because, firt, the office and powers of
Delegate had been edtablished by law to begin with, and could only have been so established.
Memorandum of Plantiffs at 18-22, 30, 36-42, 39-44. Reply Memorandum of Plaintiffs, at 16-20. Brief
of Appellants, at 23, 43-50. Reply Brief of Appellants, at 18-20. See Defendants Memorandum, at 24,
34-45, 61, 65, and Brief of Appellees, at 20-28. Second, the change affected not only the interna
proceedings of Congress, but also rights and relations of persons outsde the legidative branch, and the
Supreme Court had explicitly held that were such consequences were involved, statutory action was
required. Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983), 952, quoted in
Memorandum of Plaintiffs, at 30, 42. Reply Memorandum of Plaintiffs, at 19. Brief of Appdlants, at 27,
29-31, 48. Reply Brief of Appellants, at 19. Brief of Appellees, at 35.

These consderations are to some extent nove, and may have sgnificant implications for the future
judicid status of House procedural actions. However, they did not prove of centrd importance in the
resolution of Michel v. Anderson. Although neither the briefs nor the opinions so noted, these arguments
appear pertinent only if the more fundamenta propostion is vdid that the Committee of the Whole
exercises legidative power. Unless voting in Committee of the Whole doesinfact accord new powers to
Deegates, it cannot it be rdlevant whether changesin Delegates powersrequires statutory action. Voting
in Committee of the Whole, however, could entail new powers for Delegates only if that voting does, in
fact, amount to participation in the exercise of legidative power. Smilaly, authorizing Delegates to vote
in Committee of the Whole would dter outside legd rights and rdlations only if that voting actualy does
have effects beyond the internd processes of the House itself. These externd effects could occur only if
Delegate voting indeed entails participation in the exercise of |legidative power. This paper, accordingly,
does not comprehengvely examine these subsidiary arguments, but trests them as dependent onthe main
question of whether the Committee of the Whole doesin fact exercise legidative power.
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Dispositive Action as L egislative Power

To establish whether the Committee of the Whole exercises legidative power, both sdesin Michel
v. Ander son appealed to the premise that action condtitutes an exercise of the legidative power only if it
is digpositive, and the Didtrict Court, in particular, accepted this criterion in deciding the case. On this
interpretation, a proceeding in the House must count as an exercise of legidaive power if and only if its
outcomeisin some measure find, binding, or conclusive upon the decison of the House in the legidative
process. Just asthe partiesin the case, aswell as the Didtrict Court, concurred that only Members can
participate in the exercise of legidative power, so dso they implicitly accepted that the Committee of the
Whole can exercise legidative power just to the extent that its action can be dispositive®!

On this premise, the proposition that the Committee of the Whole exercises|egidative power would
be supported by any showing of practices under which actions in Committee of the Whole may have
determinative effects on legidation. The case developed by the Republican plaintiffs againg the vaidity
of Delegate voting gppeded to the principle that inditutiond arrangements must be evauated in terms of
their substantive effects, not their nomina form.®? They accordingly sought to establish that some actions
of the Committee of the Whole must be regarded as dispositive, and therefore as condituting an exercise
of legidative power. TheHouse defendantsargued, onthe contrary, that actionin Committee of the Whole
can never be more than preiminary or advisory; it cannot result in determinate decisions, but only in
recommendations, and in this sense it cannot amount to the exercise of legidative power.

Committeesand the amendment process. Thedefendantsrested their caseagaing thedispositive
capacity of the Committee of the Whoale principdly on argumentsthat itsrole inthe legidative processwas
comparable to that of the stlanding committees. They showed how standing committees are creatures of
the House, whose action on legidation was dways preliminary and advisory, and never determinative of
the decisionof the House. They held that House procedures consstently treat the Committee of theWhole
gmilarly to the standing committees, so that its action too could only be advisory or preiminary, and not
dispositive. The condtitutiona status of the Committee of the Whole was accordingly to be assmilated not
to that of the House proper, but to that of these other committees.

The gtrength of this argument isthat it makes Delegate voting in Committee of the Whole appear as
asmple extensonof the existing House practice, revived in 1970, under which Delegatesvote instanding

8Memorandum of Plaintiffs at 25. Defendants Memorandum, at 50-52, 54-59. Reply
Memorandum of Plaintiffs at 12. Brief of Appellees, at 11-13, 27. 817 F.Supp. 126, 140-141, 147-148.
Inthis respect, the question of what functions a Del egate can participate in rai sesquestions of congressiond
delegation of power amilar to those consdered in Nixon v. United States, 113 S.Ct. 732 (1993),
Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983), and A.L.A. Schechter
Poultry Corp. v. United Sates, 295 U.S. 495 (1935). Memorandum of Plaintiffs at 11, 27-28, 30, 41-
42. Defendants Memorandum, at 34-35, 46. Reply Memorandum of Plaintiffs, at 11-12, 24. Brief of
Appdlants, at 29-30. Brief of Appellees, at 34-35.

82Memorandum of Plaintiffs, at 34-35. Reply Memorandum of Plaintiffs, at 11.
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committees® Supporters could apped to the acceptance of Delegate voting in standing committees as
implyingthe propriety of thar doing so in Committee of the Whole aswdl; the rationde that a ready permits
the former can be used to defend the appropriateness of the latter. Asnoted earlier, thisargument not only
underlay the defense of Delegate voting offered by advocates, but congtituted the premise fromwhichthey
had developed their proposal to begin with.

Asamilation of the status of the Committee of the Whole to that of other committees is supported
particularly by the way House procedures trest amendments in the two cases. Standing committees are
commonly described as amending hills in markup. Formally, however, congressiona procedure treats
amendments adopted in committee as recommendations only. Any “committee amendments’ do not
become incorporated into the text of the bill unless and until the House adopts them by vote on the floor.
Congressional practice onthe reporting of bills sysematicaly reflectsthis formd status. Itisfor thisreason,
for example, that the print of abill as reported sets forth committee amendments in a digtinctive way (as,
with proposed insertionsin itdics, and deletions in stricken-through type). Also, the written committee
report on abill begins (in appropriate cases) with a formula setting forth that the Committee reports the
measure “with amendmentsand recommends that the bill as amended do pass’ (emphasis supplied).?*

The relation of amendments adopted in Committee of the Whole to the House proper is exactly
pardld, and for the same reasons. Because the House treats the Committee of the Whole asacommittee,
it permits the Committee to exercise no power over the substance of the hill beyond that of
recommendation. When the Committee of the Whole adopts amendments, it reports them to the House
only as recommendations, and they become incorporated into the text of the bill only if and when adopted
in the House proper. Spesker CharlesF. Crisp (D., Ga)) epitomized the practice in 1894 by saying, “It

8House Manual, sec. 676. Memorandum of Plaintiffs at 19. Brief of Appellants, a 19, 46. Reply
Brief of Appelants, a 1 (note 3), and 18.

8 This trestment of committee amendments reflects an underlying parliamentary principle that a bill

IS, S0 to speak, the “property” of the chamber inwhich introduced, and accordingly can be dtered only by
action of that chamber itsdlf. (This principle, in turn, might be held to imply that the amendment of a
measure conditutes an exercise of “legidative power.”) House committees practice of reporting “clean
bills’ represents a response to thisinability to amend. The clean bill isanew vehicle, witha new number,
introduced (normaly by the committee chairman) after anearlier bill ismarked up. The amendmentsto the
earlier bill, whichthe committee approved initsmarkup, are incorporated inthe origind text, asintroduced,
of the new, “clean,” bill. The dean hill isdeemed, pro forma, to have beenreferred to and reported from
the same committee. By reporting the clean bill, rather than the earlier bill with committee amendments,
the committee avoids having to secure separate House adoption of those amendments. (Senate Rules
permit committees to achieve smilar effects by reporting an“origind bill;” that is, a bill whichisintroduced
in the act of being reported.)

Anocther manifestation of the same principle is that, when one house considers a bill aready passed
by the other, and adopts further amendments to it, in aformal procedural sense those amendments by the
second house remain only proposals; they do not become incorporated into the bill unless and urtil the
other house concurs in them. It isfor this reason that, when one house amends and passes a bill of the
other, no engrossed versionof the hill is printed, incorporating the amendments of the house acting second
into the hill passed by the fird asasngletext. Instead, the amendments of the second house are engrossed
as a separate document.



21

seems to the Chair that every amendment which has been agreed to by the committee [of the whole] must
be reported from the committee to the House, and that it isin the power of any member of the House to
have a separate vote on any amendments as reported.”®® The statusin the House proper of amendments
adopted in the Committee of the Whoale is thus formdly identical with that of amendments adopted in
markup by a standing committee.

Other procedural incapacities. In the same way, though standing committees are sometimes
loosdly said to “pass’ hills, they formdly, of course, only report the measuresto the parent chamber, where,
again, the committee action hasthe status of arecommendation. Anadogoudy, the Committee of theWhole
never votes on any question of passage, but only on amotion that the Committee “rise and report” to the
House a recommendation that the measure pass.

Additiona grounds for regarding the Committee of the Whole asincapable of dispogitive action may
be found inother redtrictions the House places on procedurd actionthere. The HousedefendantsinMichel
v. Anderson adopted, on this subject, the same argument fird stated inthe report of the Rules Committee
accompanying the Reed Rulesin 1890. That report defended the propriety of itschangesinrulesgoverning
the Committee of the Whole by contending:

That the action of that Committee [of the Whole] is purely preliminary and advisory is
demonstrated by the fact that no proposition pending therein can be laid upon the table; that the
previous question cannot be ordered therein; that a motion to reconsider can not be made; that the
yeas and nays cannot be taken, and, finally, that it can not adjourn.®

Speaker Schuyler Colfax (R., Ind.) had used asmilar argument in 1867 to judtify the Houseintreeting the
Committee of the Whole as exempt fromsection 5 requirements. “All thet takes place in Committee of the
Whole is subject to revison in the House, and that is the reason why no journa is kept in the Committee
of the Whole.”®’

Summary. All these practices indicate that, when the House treats the procedural status of the
Committee of the Whole as corresponding to that of the sanding committees, rather than of the House
proper, it does so on the basis of their common incapacity for dispogtive legidative action. In 1826,
Speaker John W. Taylor (D.-R., N.Y.) held that the Committee of the Whole is*but a committee of the

8V Hinds4881. Compiled precedents of the House show that thesepracti ceshave persi sted without
essentia change throughout its history. 1V Hinds 4871-4895, 4898, 4900-4903, 4905, 4922. V Hinds
5592, 6923. VIII Cannon 2419, 2422, 2427. The proceedings cited are well distributed from 1810
through 1930. House Rule 75 dready provided in 1825 that “Upon bills committed to acommittee of the
whole House ... dl amendments ... shdl be duly entered by the Clerk on a separate paper ... and so
reported tothe House.” U.S. Congress, House, Journal, 19th Cong., 1st sess., (Washington: Gesand
Seaton, 1825), p. 789.

8Report of the CommitteeonRules, materia inserted in House proceedings, Congressional Record,
v. 21, Feb. 7, 1890, p. 1150. Defendants Memorandum, at 51. Brief of Appellants, at 39-40.

8\ Hinds 6936.
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House;"®8in1881, Speaker John G. Calide (D., Ky.) afirmed that “the Committee of the Whole ... bears
the same relaion to the House as every other Committee does,”® and in 1896, a Chairman of the
Committee of the Whole said that the * power of the Committee of the Whole ... is Smply to transact such
business asisreferred to it by the House.”® Perhaps the most lucid statement of this argument, however,
remains the report of the Rules Committee on the Reed Rules, which concluded to the non-dispostive
character of the Committee of the Whole, and the correspondence of its role to that of the standing
committees, in much the same terms as were gill used a century later:

The Committee of the Whole, like a standing or select committee, has merely advisory
powers and jurisdiction. Its action concludes nothing, and must be reported to the House, which
accepts or rejects as it pleases. ... It has been a common practice for [a standing or select
committee] to fix the number of its quorum, which is less than a mgjority .... So far, therefore, as
the congtitutional ... question is concerned, it has never been denied or questioned that it was
entirdy competent for the House to select any number as it might please as a quorum of the
Committee of the Whole.

;I-'.he action of the Committee of the Whole being, therefore, purely advisory and concluding

nothing, it is clear that this provision cannot bein contravention of the Constitution — which is silent
on the subject ... %

In summary, the House defendantsin Michel v. Anderson contended, the House had dways understood
the action of the Committee of the Whole as being prdiminary, and its function inrelationto amendments
as being that only of reporting recommendations.®* They drew attention to the description of the activity
of the Committeeof the Whole, inthe 1841 report onthe functions of delegates, as“initiatory proceedings
by which businessiis prepared for the action of the House.”®* Under these conditions, they concluded, the
new rule would not permit the Delegates any “decisive’ or “determinative’ role®

The Committee of the Whole as Dispositive. The Republican plantiffsin Michel v. Anderson
nevertheless asserted that the Committee of the Whole is capable of dispositive action. Their line of
argument cdled into question the likenessin role between the Committee of the Whole and the standing
committees, implying instead that the functioning of the Committee of the Whole is bound up with thet of

8\ Hinds 4706.
89V Hinds 4734.

90\/ Hinds 6923.

*Report of the Committee on Rules, Congressional Record, Feb. 7, 1890, p. 1150. Quoted in
Defendants Memorandum, at 16.

92Defendants Memorandum, at 25, 29. Brief of Appelless, at 3-5, quoting Representative Louise
M. Saughter in debate on the proposed rule, Rules of the House, proceedings in the House,
Congressional Record, v. 139, Jan. 5, 1993, p. 54. Brief of Appdlees, at 43, quoting Jefferson’ sManud,
Sec. 29, in House Manual, sec. 423.

%Defendants Memorandum, at 64; Brief of Appellees, at 9; diting report as quoted inll Hinds 1301
(emphasis supplied).

%“Brief of Appelless, a 4-5, quoting Saughter, Rules of the House, Congressional Record, Jan. 5,
1993, p. 54.
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the House itsdf. The plaintiffs began by citing the commonplace descriptions of the Committee of the
Whole as but a “parliamentary fiction,” “the House for practica purposes,” “the House under another
name,” and accordingly “a committee only in name.”* They noted with gpprova that counsd for the
House himsdlf, inhis published treati se on congressiona procedure, had described actioninthe Committee
of the Whole as the “dominant phase’ of the House' s legidative work and the “heart of its operations.”®
Smilaly, they cited Oleszek’ s characterization of the Committee of the Whole as the “core of decison
making onthe floor of the House™®” Thisapproach, too, reflected the 1890 debate on reducing the quorum
inCommittee of the Whole. The minority report of the Committee on Rulesonthat rules change noted that
“dncethe organizationof the government” amgjority of the House had condtituted a quorumin Committee
of the Whole, and argued that:

that is manifestly the true rule, because the committee is composed of all the members of the
House.

It isindeed the House itself deliberating as a committee. ...

It has always been so universadly conceded that a Committee of the Whole House was

smply the House itsdlf that it has never been considered necessary to prescribe in the rules what
number of members should be necessary to constitute a quorum in such committee. %

To substantiate these descriptions, the plaintiffsinMichel v. Ander son appeal ed further to House practice.
The heart of ther argument on this point was a close inquiry of their own into proceedings in the House
proper on amendments adopted in Committee of the Whole.*®

Amendments Adopted. When the Committee of the Whole concludes its consideration of
amendmentsto abill, it rises and reports the hill, with the amendmentsit recommends, tothe House. The
House then routindy votes immediately on whether to agree to those amendments, usudly adopting them
dl ina dnge action (“en gros’) by voice vote. (Any Member, nevertheless, may obtain on demand a
Separate vote on any individua amendments, and by this means the House occasionally reects an
amendment adopted in Committee of the Whole.) Nofurther debate occurs, and no new amendments may
be offered. Instead, the House then proceeds to third reading and engrossment, which for present
purposes is pertinent just as signifying the end of the amendment process. Theresfter, nevertheess, a

%Memorandum of Plaintiffs, at 1-2, 11. Brief of Appdlants, a 11.

%Reply Memorandum of Plantiffs, at 2. Reply Brief of Appdlants, a 1 (note 2), quoting Tiefer,
Charles, Congressional Practice and Procedure: A Reference, Research, and Legislative Guide
(Westport, Conn.: Greenwood, 1989), p. 386, 340.

9"Memorandumof Plaintiffs, at 14; Brief of Appellants, at 13; quoting Walter Oleszek, Congressional
Procedures and the Policy Process, 3" ed. (Washington: CQ Press, 1989), p. 152.

%®Views of the Minority, Congressional Record, Feb. 7, 1890, p. 1151.

%I n support of their account, the plaintiffs drew on afidavitsby Minority Leader Robert Michel and
Rules Committee minority member (later Chairman) Gerald Solomon, both of them among the named
plantiffs and on a report by Don Wolfensberger, then Minority Chief of Staff of the Rules Committee,
Committeesof the Whole: Their Evolution and Functions, inserted in House proceedings, Congressional
Record, v. 139, January 5, 1993, pp. 72-76, in conjunction with consideration of the debate on the
adoption of the House Rules including the Delegate voting rule. Memorandum of Plaintiffs, at 16. Brief of
Appelants, at 14-16.
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motionto recommit may thenbe offered, and thismotionmay in effect afford afind opportunity to amend,
for it generdly may include ingructions that the committee re-report the bill forthwith with a specified
amendment (or package of amendments).!® The minority is entitled to priority inrecognition to offer this
motion (but, for just this reason, the House usudly defeatsit). The House then votes on fina passage.

Pantiffs asserted that, for the question of whether action in Committee of the Whole can be
dispositive, the key feature of these proceedings is that no independent amending process occurs in the
House proper. They accordingly emphasized that the routine practice of the House effectively precludes
the offering of any new amendments after the Committee of the Whole reports. ! Asaresult, it istypicaly
only proceedings in Committee of the Whole that afford Members not serving onthe reporting committee
any opportunity to shape the content of a hill through the amendment process, or where their choice is
sgnificant.1®? Actionsin Committee of the Whole* define and limit” what the House may enact'®® inaway
that is “ effectively ... not subsequently reviewable” by the House proper.’® The choices made by the
Committee of the Whole frame and limit the dternatives among whichthe House may choose, foreclosing
other options.!® In these ways, the decisions of the Committee of the Whole are “controlling and
pivotal ;"% they “effectively control” the legidative result, and to that extent findly determine legidative
questions.’®” On this account, the decisions of the Committee of the Whole are not advisory, but “final;”
it is effectively the Committee of the Whole that actualy amends bills®

Opponents of the 1890 quorum rule had used Smilar argumentsto show the dispositive character of
actionin Committee of the Whole.!® Theesimable William S. Holman (D., Ind.)**° pointed out that when
the Committee of the Whole risesand reports, “dl menknow that the previous question in the House cuts
off dl further congderation, and the subservient mgority a once passesthebill.” Asaresult, he hed, the
new quorum rule would put the substance of legidation*at the mercy of a‘rump’ committee of 100,” and

100See Defendants Memorandum, at 58; Brief of Appellees, at 44.
10IMemorandum of Plaintiffs, a 15-16. Reply Memorandum of Plaintiffs, at 3.

192Memorandum of Plaintiffs at 13-14. Reply Memorandum of Plaintiffs, a 3. Brief of Appellants,
at 12-14, 35. See also Michel v. Anderson, 817 F.Supp. 126, 141 (D.D.C. 1993).

193Brief of Appellants, a 11 (emphasisin origind).

1%Brief of Appellants, at 28 (emphasisin origind). See dso Memorandum of Plaintiffs, at 2, 30.
Brief of Appellants, at 6, 27-29.

1%Reply Memorandum of Plaintiffs, a 8-9, 12. Brief of Appdlants, a 26-29.
196Memorandum of Plaintiffs, at 14; Brief of Appdlants, a 14 (emphasisin originds).

197Memorandum of Plaintiffs a 35; Brief of Appdlants, a 32. See dso Memorandum of Plaintiffs,
a 1,14, 30, 34-35. Reply Memorandum of Plaintiffs, at 1, 12. Brief of Appdlants, at 14, 22, 27-29, 35.

198Brief of Appellants, at 14 (emphasis in origind); see also 22, 28-29. Reply Memorandum of
Maintiffs, at 1, 3, 8-9.

1%9The Rules, Congressional Record, Feb. 12, 1890, p. 1241.

10Author of the “Holman rule,” which permits amendments to gppropriation bills that change the
underlying authorizing statute, as long as they “retrench expenditures.”
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indeed of 51 Members acting as amgjority of itsquorum.'*!  On these grounds, opponents of the quorum
rule concluded that Committees of the Whole are“simply other forms of the House itsdlf,"**2 and actions
taken there condtitute business, so that the congtitutional majority “quorum to do business’™* must apply.

Amendments Rejected. The Michel v. Anderson plaintiffs further argued that the digoostive
character of action by the Committee of the Whole appears even more definitively in relation to
amendmentsit regjects. Norma House procedure permits action by the House proper only on amendments
recommended by the Committee of the Whole. Because “House rules preclude further amendments to
a bill once reported out of the Committee of the Whole,"*'* amendments defeated in Committee of the
Whole cannot be reoffered in the House proper. The failure of the Committee of the Whole to report an
amendment can effectively kill the provisionwithout recourse,*® so that decisions by the Committee of the
Whole to reject amendmentsare “final.” ¢ Thisresult occurs not only when the Committee of the Whole
defeets the amendment outright, but also when its consideration is ruled out by a vote on an gpped of a
ruling on apoint of order, or when the Committee adopts a motion to rise and report before it can be
offered.’*’ Findly, theforce of an amendment may beradicaly dteredin Committee of the Wholethrough
adoption of a second-degree amendment; in this case the Committee of the Whole reports to the House
only the amended verson, and the House never has an opportunity to vote on the verson initialy
proposed.®

These congderations, too, were advanced, adthough in more summary form, by opponents of the
quorum rulein 1890:

MThe Rules, Congressional Record, Feb. 11, 1890, p. 1210-1211; see also p. 1223. Views of
the Minority, Ibid., Feb. 7, 1890, p. 1151. Brief of Appellees, at 39.

M2Representative Joseph H. Outhwaite(D., O.), The Rules, Congressional Record, Feb. 14, 1890,
p. 1337.

"3Articlel, section 5. Emphasis supplied.

14Brief of Appdlants, at 27 (emphasis in original). See aso Brief of Appelants, at 15-16.
Memorandum of Plaintiffs, a 2. Reply Memorandum of Plaintiffs, a 1, 3.

1SMemorandum of Plaintiffs, at 2-3. Reply Memorandum of Plaintiffs, a 1, 3. Brief of Appdlants,
a 28. Reply Brief of Appdllants, at 15-16.

11%Brief of Appellants, at 14 (emphasisin origind). See dso Reply Memorandum of Plaintiffs, at 1.

1"Memorandum of Plaintiffs, at 31-33. Brief of Appdlants, a 14, 28. For most legidation, thislast
possibility may usudly lack importance, for the motion to rise and report normaly cannot be offered until
after each section of the bill in turn has been made open for amendment. Because of specid procedures
on appropriation bills, however, the restriction may operate sgnificantly againg “limitation amendments’
prohibiting the use of funds for specified purposes. See Stanley Bach and Richard C. Sachs, “Legidation,
Appropriaions, and Limitations. the Effect of Procedura Change on Policy Choice,” paper presented at
the 1989 Annua Meeting of the American Political Science Assn., Atlanta, Ga.

18Memorandum of Plaintiffs, a 15, 31. Brief of Appdlants, at 28.
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[T]here is no reason why a quorum of the committee should be less than a quorum of the
House, except the fact that ordinarily the action of the committee is not final and conclusive
upon the matters referred to it. But while the affirmative action of the committee is not final
its negative action is practically so in most cases. If an amendment offered in the committee
is agreed to it will be reported to the House for its consideration, but if the committee rejects
an amendment it is not reported to the House and the committee action is of course fina.**®

In effect, the Michel v. Anderson plaintiffs concluded, the routine practice of the House on
measures reported from Committee of the Whole renders dispositive the action of the latter on
amendments. These conditions demondirate, they urged, thet the exercise of legidative power may not be
understood as limited to the act of find passage of legidaion. Amendatory decisons must aso condtitute
an exercise of legidative power, and epecidly, the regjection of amendments, not only their adoption, must
be so classed.® Opponents of the Delegate voting rule concluded that, becauseit isthe Committee of the
Whole that effectivey takes these decisons to amend and to reject amendments, participation in those
decisons may not be extended beyond those condtitutionally entitled to exercise the legidative power:
specifically, the Members of the House, and not Delegates.'#

Piercing the Vell

District Court. The opinion of Digtrict Judge Harold H. Greene rendering the initid judgment in
Michel v. Anderson relied on the principles so far developed: firg, that the criterion of the condtitutiona
gatus of the Committee of the Whole, and thereby of the propriety of Delegate participation there, is
whether its actions congtitute an exercise of “legidative power;” and second, that the criterion of the
exercise of legidative power iswhether the action taken is dispositive.?* His opinion proceeds by way of
a caefully reasoned application of these principles to the place of the Committee of the Whole in the
legidative process. Thisargument in effect “piercesthe vell” of the Committee of the Whole, concluding
it, for pertinent purposes, functionally assimilable to the House of Representatives proper.123

Judge Greene' s andyss largely accepts the plaintiffs view of how the Committee of the Whole
functions. Heinitidly affirms that, while “the Committee of the Whole ... has broader respongbilities than

19Views of the minority, Congressional Record, Feb. 7, 1890, p. 1151. Quoted in Brief of
Appellees, at 39.

120Memorandum of Plaintiffs, at 2, 28, 32, 35. Reply Memorandum of Plaintiffs, at 1, 10-12. Brief
of Appdlants, at 28, 32.

2IMemorandum of Plaintiffs, a 25, 32, 35. Reply Memorandum of Plaintiffs, a 11-12. Brief of
Appdlants, at 29, 32, 42. Reply Brief of Appdlants, at 2, 13-14.

22Michel v. Anderson, 817 F.Supp. 126, 140-141, 147-148 (D.D.C. 1993). Cited in Brief of
Appdlants, &t 6.

123The term“piercingthe vell” usudly refersto ajudicia determinationthat a corporate body be taken
asa"“legd fiction,” having no standing separate fromits members or some other entity, such that that other
entity may be held liable for acts of the body.
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the tanding ... committees.... , ... it isobvioudy not the House of Representativesitsdf.”'?* Y et he accepts
that once the Committee of the Whole reports a bill to the House, “no new amendments may be offered,
and no previoudy rejected amendmentsmay be introduced,” and that “[amendmentsthat are defeated or
precluded from consideration in Committee of the Whole may not be heard again by the House.”'?® The
only potentid exception he addresses is the ability of the minority to offer a sngle package of additiond
amendments in the maotionto recommit, whichhe findstoo “ cumbersome and difficult to achieve’ to afford
an adequate remedy. %

As aresult, Judge Greene concludes, “For practical purposes, most decisons are fina insofar as
the House of Representatives is concerned when they are made by the Committee of the Whole.”*?’
Action in the House proper is frequently “perfunctory,” even “formad and ceremonid rather than
substantive.”*?® The opinion adoptstheformul ation of the Wolfensberger memorandum that the Committee
of the Whole is“the same House under adifferent name and using different procedures.”*? Judge Greene
accordingly consders it “a committee only in name,” and finds that it “is the House for most practical
prpO%S.”lSO

For these reasons, the “ Court doesnot sharethe defendants’ view that the Committee of the Whole
isapurely advisory body without the ability to exercise conclusive legidative authority.”*3! Rather, arule
permitting Delegates to vote in Committee of the Whole would “invest them with legidative power in
violation of Article! ..."**? Asaresult, “If the only action of the House had been to grant the Delegates
.. the authority to vote in Committee of the Whole, its action would have been plainly uncondtitutiond. In
view of the central place occupied by the Committee of the Whole in the House of Representatives, such
agrant of authority would have improperly given [the Delegates] legidative power."%

The Digrict Court accordingly held the 1993 rules change condtitutionaly admissible only because
it granted no such unconditioned power. Under the “savings clause’ of the rule, any votein Committee of
the Whole in which the Delegates were decisve must immediatdy be repested in the House without the

124817 F.Supp. 126, 143. Quoted in Brief of Appellees, at 18.

121bid., 141; see dlso 133.

128] bid., 144, 132-133 (note 12).

27| bid, 141, quoted in Brief of Appdlants, at 26-27; and in Reply Brief of Appellants, at 1 (note 1).
128817 F.Supp. 126, 131, 141, citing Solomon affidavit cited in Brief of Appdlants, at 28.

129817 F.Supp. 126, 133, quoting Wolfensberger, Committeesof the Whole, Congressional Record,
Jan. 5, 1993, p. 75.

130817 F. Supp 126, 141. Second passage quoted in Brief of Appellants, at 15 and 26-27, and in
the opinion of the Circuit Court of Appeds, Michel v. Anderson, 14 F.3d 623, 625 (D.C.Cir. 1994).

131817 F.Supp. 126, 144.

32|bid., 141. Quoted in Brief of Appellants, a 6, and inthe opinionof the Circit Court of Appedls,
14 F.3d 623, 625.

133817 F.Supp. 126, 147.
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Delegates participating.’** Asaresult, “adelegate svotes can never make the difference between winning
and losing.”**® The Court quoted with approva the remark of Rep. Robert Walker (R., Pa.), during the
floor debate on the new rule, that Congress was telling the Delegates “when your vote counts, it doesn't
count; but when it doesn’t count, it counts.”**® Under these condiitions, Judge Greene held, the votes of
the Delegates can have no impact on the find result, and so cannot congtitute an exercise of legidaive
power:*” “The right to vote is genuine and effective only when .... there is a chance that ... the vote will
affect the ultimate result. The votes of the Deegates in the Committee of the Whole cannot achieve that.
.. It follows that the House actionhad no effect on the legidative power, and did not violate Article .3

This branch of Judge Greene s holding, like thefirdt, rests on the principle that dispogtive action
condtitutes exercise of thelegidaive power. Thereason Delegate voting in Committee of the Wholewould
be inadmissible, in the absence of the “savings dause,” isthat actions of the Committee of the Whole are
dispositive; the reason Delegate voting withthe “savings clause’ isadmissble isthat the revote mechanism
nullifies any possible dispositive effect.

Circuit Court of Appeals. Although the Circuit Court of Appeds affirmed the Digtrict Court’s
judgment, it declined to rely on the lower court’ sreasoning that, if the Committee of the Whole exercises
legidative power, and Delegates participate in the Committee of the Whole, then Delegates participate in
the exercise of legidative power. The opinion of the Court, by Circuit Judge Laurence H. Silberman,
bypasses the question of whether the rule permits Delegates to participate in the exercise of legidative
power. It does so by formulating the question instead as whether it permits them smply to exercise
legidative power, thendismissing this questionasirrdevant. It arguesthat “ No one congressman or senator
exercises Article | ‘legidative power.” Therefore, it is not meaningful to claim that the delegates are
improperly exercising Article | legidative authority.”**® Instead, “the crucia condtitutiond language... is...
Artide 1, [section] 2: ‘ The House of Representatives shal be composed of Members....” That language
precludes the Housefrombestowing the characteri stics of membership on anyone other thanthose* chosen
... by the People of the severd States."4°

Having st up this “membership standard,” however, Judge Silberman does not proceed to work
out any generd criterionfor identifying “ aspects of membership,”'*! but appedls instead to practice and to

134 bid, 142-144. Cited in Brief of Appelants, at 6.
135817 F.Supp. 126, 143.

1% hid, 142 (note 20), see also 143-144, 147-148. Representative Bob Waker (R., Pa.), Rulesof
the House, remarks in the House, Congressional Record, v. 139, Jan. 5, 1993, p. 81. Quoted in
Defendants Memorandum, at 31. See Brief of Appdlants, a 5-7, 33.

137817 F.Supp 126, 147. See Brief of Appellees, at 2, 4, 29.
138817 F.Supp. 126, 148. Cited in Brief of Appellees, at 29.
13914 F.3d 623, 630.

149Michel v. Anderson, 14 F.3d 623, 630 (D.C. Cir. 1994).

141Cf. Kingdey Amis, Lucky Jim (New Y ork: Viking, 1958 (c1953)), p. 181: “‘Well, to her that's
an aspect in a way, you See, just an aspect — a very interesting aspect, of course, but no more than an
(continued...)
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hypotheticads. The opinion reviewsthe history of the authority of Delegates in the House, especidly their
voting in standing committess, accepting historic practice as presumptively proper.2*2 It also asserts as
evident that the House could hardly adopt a rule permitting the mayors of the 100 largest citiesto vote in
standing committees, prohibiting certain Members from voting in Committee of the Whole, or permitting
Delegates to vote in the full House even with arevote provision.’*

Thisless sharply refined andysis neverthe essleads the Circuit Court to the same conclusions about
the congtitutiona status of Delegate voting asthe Didtrict Court.  Although the Circuit Court declines to
accept fully the case made by opponentsof the rule for the conclusive character of actionby the Committee
of the Whole, it acknowledges “the close operational connectionbetweenthe Committee of the Whole and
the full Housg"'** and that the Committee of the Whole “shapes, to avery great extent, the fina form of
bills that pass the House.”** It accordingly holds that “the Committee of the Wholeis so close to the full
House that permitting the Delegates to vote there is functiondly eguivaent to granting them membership
inthe House.”**® Giventhe effect of the “ savings clause,” however, the Circuit Court concludesthat “insofar
as the rule change bestowed additiond authority on the delegates, that additiond authority is largely
symbolic and is not dgnificantly greater than that which they enjoyed serving and voting on the standing
committees. ... [W]e do not think this minor addition to the office of delegates has condtitutiona
sgnificance™#

Thisline of argument leaves unclear how the anadysisin terms of a“membership sandard” might
bear on the vaidity of Delegate vating, other than in accordance with some criterion like the one rdied on
by the Digtrict Court. The Circuit Court offers no means for determining whether any rule or practice of
the House qudifies as “admitting” persons to “membership,” or treating them as “Members” Moreover,
it isunclear how such practices could be identified, except in terms of whether the House was authorizing
persons to take actions that only Members may take. In other words, unless “membership” isunderstood
asinsome senseconnected withparticipationiningitutiona functioning, it seems aquestionmerdly of labd,
with condtitutiona implications that are only indeterminate. By relying on the principle that individua
Members do not exer cise legidative power, the Circuit Court opinion obscures questions of when, why,
or whether Members participate in the exercise of legidative power.

When is Legidative Action Dispositive?

141(_. .continued)
aspect,” and here he hestated asif choosing the accurate term, *a sort of aspect of the development of
Western European culture, you might say.”” The authors thank Prof. Roger Lathbury of George Mason
Univergty for invauable assstance in locating this quotation.

142 14 F.3d 623, 631.

131bid., 630; see dso 626.
bid., 632.

131bid., 624.
1491hid., 631.
¥bid., 632.
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Dispositive Power. The criterion used by the Didrict Courts, that persons participate in the
exercise of legidaive power if ther actions contribute to digpostive determinations of outcomes of the
legidative process, can yidd much the better illumination of the issues at stake. Pursuing this analyss,
nevertheless, permitsdiginctions, and suggestsimplications, beyond those reached by the rulingsinMichel
v. Anderson. Thesemay usefully be gpproached starting from the conclusion, reached by the Circuit Court
in its hypotheticd, that the Condtitutionwould preclude the House from permitting the 100 mayors to vote
onthefloor. Suppose, by contrast, a House rule that merdly authorized the 100 mayors— or, to cite other
examples advanced by plaintiffs, the Canadian Parliament, or the Clerk of the House**® — to propose
legidation to the House. Inasmuch as such action (at least by citizens) would presumably be authorized in
any case by the right of petition, it is hard to conceive that such arule could be construed as subject to any
condtitutional objection. Certainly suchactionwould not determine, for it would hardly at dl condtrain, the
action of the House, and so could condtitute no participation in the exercise of any dispostive legidative
power.

Even if the rule dso stipulated the automatic forma introduction of any such proposed legidétion,
and itsreferral to committee, such arule would Hill not oblige the House to take any particular action with
respect to the measure. It thus hardly seemsthat such an authorization could be construed as admitting any
non-Membersto the exercise of any legidative power. If any such constructionwere maintained, it would
cast doubt on the long-standing current practice under which the Delegates have been exercising just this
right of introducing legidation.

What, then, if the House by rule further obliged itself to give floor consderation to any hill
introduced by the stipulated group of non-Members, even to consider it without entertaining any
amendments? The House would Hill retain plenary ability to defeat the bill or lay it on the table (which
countsasafind negative digpostion). In addition, the mandate of the hypothetical sanding rule would not
preclude the House from considering, at any time, any other measure on the same subject, containing
whatever provisons it chose. Perhaps most significantly, the House could aways adopt a specid rule
modifying or overriding the requirement of its generd rule, including by gtipulaing that amendments bein
order notwithstanding the general requirement. To this extent the generd rule need never inpractice bind
the action of the House in an individud case.

In fact, a number of contemporary Statutes contain provisons intended to ensure floor
condderation, without amendment, of specified measures whose substance is determined by outside
entities.  Such provisons of datute, which have the effect of procedurd rules in each house, are
fundamenta features of expedited, or “fast track,” procedures. These statutory expedited procedures
commonly regulate cons deration of resolutions of disapprova (or gpprova) whose enactment the statute
requires in order to forestal (or permit) some action that the statute authorizes the President or other
authority to propose.**® In practice, however, itisnot uncommon for the Houseto consider these measures

198Reply Memorandum of Plaintiffs, a 13. Reply Brief of Appdlants, at 14.

149 The present Congress has actively addressed or utilized severa of these statutory procedures,
notably induding the “fast track” for trade agreements (22 U.S.C. 2191-2193), the procedure for
congressond approval of a permanent nuclear waste repository (42 U.S.C. 10135), and the
Congressiond Review Act for disgpprova of proposed agency regulations (5 U.S.C. 801-802), used in
2001 againgt Presdent Clinton's proposed regulation on ergonomics (P.L. 107-5, 115 Stat. 7). Other

(continued...)
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not under the procedures prescribed by the Statute, but instead pursuant to the terms of a specid rule
modifying those requirements.

If the ability to determine the form of a measure on which Congress must act is held to condtitute
an exercise of digpogtive legiddive power, the condtitutiondity of these expedited procedures might be
caled into doubt. Y et the situation in which these procedures place the House resembles, in certain key
respects, that in which it acts on measures reported from Committee of the Whole. >

Negative dispositive power. Asdready observed by opponents of the reduced quorum rulein
1890, however, action may be digoogtive not only by resulting in the passage of legidation, but aso by
securing its defeet. Inthissense, it appears that even preliminary action may be dispostive if it has the
effect of precluding the House from even consdering a legidative proposition. For example, the Senate
may consider atreaty only if the President has submitted it for advice and consent;*>! no Senator canbring
it before the Senate if the President does not. By declining to submit atreety to the Senate, accordingly,
or by withdrawing it from that body, the Presdent can absolutdly prevent its entering into effect. This
capacity clearly seems to involve the exercise of a negative digpostive power by a non-Member of
Congress. In thisinstance, however, suchapower poses no condtitutiond problem, for action on tregties
may be considered not gtrictly part of the legidative power, and, in any case, these arrangements are
provided for by the Condtitutionitsaf. Similarly, House Rule X |1 dause 5, today forbidsthe Housefrom
consdering any measure edablishing a commemorative week or month. This prohibition appears to
condtitute an exercise of legidaive power, inthat it works a prior negetive dispositionof certain proposals.
Yet it too raises no condtitutiona question, for the exercise of legidative power isthat of the House itsdlf
in adopting therule,

Suppose, however, that a rule authorized some persons other than Members of the House to
impose an equivaent kind of veto on House consideration of certain legidative proposals. Such arule
might plausibly be regarded as an uncondtitutiona delegation of dispositive legidative power. Eveninthis
case, nevertheless, the key question might be whether the House in practice retained the capacity to
override any such veto in theindividua case. If, for example, the House readily resorted to the adoption
of specia rulesparmittingitsdf to consider, amend, and vote on measures that had beenprohibited pursuant
to the generd rule, would be more difficult to argue that the generd rule had the effect of vesting any
dispositive power outside the membership of the House.

Summary. Thisanadyss suggests that the power to determine the agendaof abody may amount
to dispositive power only to the extent that the body has no dternative to those determinations. Agenda
power, in this sense, may be either pogtive or negative, corresponding respectively to what students of
Congress have recently andyzed as* proposal power” and what they have commonly styled * gatekeeping

149(...continued)
expedited procedure satutes that have recelved public atention include the former Executive
ReorganizationAct (5 U.S.C. 902-912), the Didrict of Columbia Home Rule Act (P.L. 93-198, sec. 604;
87 Stat. 774 at 816-817), and the Defense Base Closure Act (10 U.S.C. 2908).

19T he opinion of the Circuit Court of Appedls picks up this point. 14 F.3d 623, 631-632.
BlCongtitution, Art. 1, sec. 2.

52House Manual, sec. 823.
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power.” On the view developed here, proposal power will be dispositive only to the extent that the body
does not remain freein practice to chose whether, and on what terms, to consider the measures proposed.
Smilarly, gatekeeping power will be digpostive only to the extent that the body in practice retains no other
avenues to shape and act on the measures withheld from consideration. Proposa power will not amount
to the exercise of legidative power if it does not deprive the body of the effective ahility to dter or rgect
the measures proposed, or to consider dternative measures, nor will gatekeeping power if it does not
deprive the body of the effective ability to consider and act on the measures proposed. The andysis
proposed here, accordingly, appears to remain consistent with that of the District Court in Michel v.
Ander son, holding that the activity inwhich Delegates may not participate would extend only to that which
brings about a conclusive disposition on the part of the House, either positive or negative, of any specific

legidétive proposds.

The Separate Vote and the Previous Question

Proceedings in the House. Thisandysisof Judge Greene scriterion of digpositiveness, however,
suggests the relevance of some features of the relation to the House of the Committee of the Whole that
received little attention in the decision of Michel v. Anderson. Although both sides addressed whether
outcomesreported fromthe Committee of the Whole were determingtive of the decisononthe House, the
briefslad little emphass on the procedures by whichthose outcomes may become decisions of the House,
and the opinionseven less. Closer consideration of those procedures reveds that the House treats the
Committee of the Whole more like a sanding committee than the argumentation of Michel v. Anderson
admits, and casts doubt on whether the body exercises dispositive power.

The only procedural mechanismto which participants gave sustained atention in this context isthe
moation to recommit with ingructions. Plantiffs contend, and the opinions accept, that this device istoo
regrictive to offer effective rdlief from the dispositive force of actions takenin Committee of the Whole.*3
Mantiffs dso observe that the House sometimes uses the mechanism of a separate vote in the House on
amendments adopted in Committee of the Whole to reverse decisions made in Committee of the Whole.
They do s0, however, only in order to argue that the similar requirement for ade novo voteinthe House,
when the Delegates votes are decisve in Committee of the Whole, potentidly gives the Delegates
legidative power. They arguethat, in severd ways, the participation of the Delegatesin thefirst vote could
lead to afind decison different from that which would have occurred if a Sngle vote, without Delegates
participating, were conclusive: (1) paliticking betweenthe origind voteand therevote could yidd a contrary
outcome, (2) Delegates could use their influence to prevent or, conversely, force the occurrence of, a
record vote (and thereby a possible revote); and (3) Deegates could gain influence over how an
amendment is drafted, or whether it is offered, in the first place.®™>* The Court, however, did not accept
that such events would amount to participation by the Delegatesin the exercise of legidaive power, but

13¥Reply Memorandum of Plaintiffs at 12-16. Reply Brief of Plaintiffs, at 1, 16 (note 16).
Defendants Memorandum, at 3, 58. 817 F.Supp. 126, 132-133. 14 F.3d 623, 632 (note 5). Cf.
Defendants Memorandum, &t 58; Brief of Appelless, at. 44.

¥ Memorandum of Plaintiffs, at 16-18, 31. Reply Memorandum of Plaintiffs, at 3, 23. Brief of
Appéllants, at 16-17, 25-26, 32-38, 40-43. Reply Brief of Appellants, at 14-17.
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likened them ingteed to the influencethat could be exercised by various groups of non-Members a many
pointsin the legidaive process. ™

Positive Dispositive Action and the Separate Vote. When the Committee of the Whole
reports, as Tiefer points out, “technically no amendments have yet been adopted,”** and both he and
defendants note that the House aways permits a separate vote on any amendment adopted in Committee
of the Whole on demand of any Member.’> This “separate vote” is entirdly distinct from the automatic
immediate revote in the House, established by the 1993 rule, that occurs only whenthe votes of Delegates
are decisve in Committee of the Whole. The separate vote in the House on amendments recommended
by the Committee of the Whole has dways been possble under House rules, is never waved or
overridden, and isroutindy available in practice, because the Houseformally operates onthe principle that
the Committee of the Whole, like other committees, can only recommend. As aresult, these votesdo in
fact occur in practice, and by this means the House sometimes reverses the recommendations of the
Committee of the Whole.

Neverthel ess, the summarythat plantiffsroutingy offer of the legidative process onhills considered
in Committee of the Whole acknowledges nointervening stepsbetweenreporting and find passage.’*® Nor
do their briefs esawhere address the implications of the separate vote in enabling the House proper to
reject amendments reported from the Committee of the Whole. The opinionsin Michel v. Anderson
accept plaintiffs affidavits asserting that the House in practice votes on bills reported from Committee of
the Whole only in the form reported. As the House defendants only intimate,™ however, the uniform
practice of the separate vote seems definitively to diminate any dispositive force of decisons in Committee
of the Whole to recommend amendments. Neither the plaintiffs briefs nor the opinions offer any

155817 F.Supp. 126, 142-145. CitedinBrief of Appellants, at 7, 33-35. Defendants’ Memorandum,
at 59-60. Brief of Appellees, at 18, 30-34.

16Tiefer, Congressional Practice and Procedure, p. 451, quoted in Defendants Memorandum, at
26-27.

’Defendants Memorandum, at 25-26, 57-58. Brief of Appellees, a 43. The only potentia
exceptionto this practice may occur whenthe Committee of the Whole considers abill withan amendment
in the nature of a subgtitute —that is, a substitute versionof the full text of ahill, typicaly recommended by
the reporting committee. In such a case the Committee of the Whole typicdly acts on amendmentsto the
subgtitute, then concludes its ddiberations by adopting the subgtitute as amended. The only amendment
it reports to the House, therefore, is the substitute as amended, and accordingly, the rules then permit the
House to vote only on adopting or regecting that single proposition. No separate vote isin order on any
amendment adopted to the subgtitute, because the Committee of the Whole recommended none of them
separately to the House. Wolfensberger, Committees of the Whole, Congressional Record, Jan. 5, 1993,
p. 75. Insuch cases, however, the specid rulefor consideration of the bill may often restorethe possibility
of a separate vote on each amendment to the substitute that was adopted in Committee of the Whole.

18Memorandum of Plaintiffs, at 12-15. Brief of Appdlants, a 12-14.
Defendants Memorandum, a 58. Brief of Appelless, a 43..
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explanation of how, in pite of the separate vote mechaniam, thesedecisions of the Committee of the Whole
can nevertheless be considered dispositive.!®

Negative Dispositive Action and the Previous Question. The point neverthelessremains, as
astutely urged by the Michel v. Ander son plaintiffs, that the Committee of the Whole appears able to bring
about the fina negative dispositionof propositions by itsdecisons to reject amendments, or even its mere
falureto report them. Plaintiffscontend for the existence of this negative dispositive power by emphasizing
that when the Committee of the Whole reports, no new amendment may be offered inthe House, nor may
any amendment regjected in Committee of the Whole be reoffered. Yet they do not explain how this
Situation arises, other than to assert that House rules preclude further anendment in the House proper.26
The House defendants respond that “Plaintiffs never cite the supposed House rule that ‘ precludes

amendment. ... Thereisnot even acite for there being any precedent or Parliamentarian’ s interpretation
1162

House Rules, in fact, actualy reflect an implicit premise that a measure reported from the
Committee of the Whole could be debated and amended de novo in the House proper, just as could a
measuretaken up there directly uponreport fromastanding committee. Inthisrespect again, accordingly,
the House fundamentdly treets products of the Committee of the Whole in the same way as it doesthose
of gandingcommittees. Initsearliest days, the House commonly engaged in further debate and amendment
of measures reported from Committee of the Whole before voting on them.'®® The only reason this de
Novo cons derationdoes not occur incontemporary practice isthat the Houseroutindy ordersthe previous
questionon ameasureassoonas the Committee of the Whole reportsit.*** Ordering the previous question
terminates the process of debate and amendment. The motion for the previous question isnot in order in
Committee of the Whole — according to the 1890 report of the RulesCommittee, already quoted, precisely
because of the digpositive effects of the motion— but inthe House proper, it may be used both on measures
taken up initidly under the genera Rules and those reported from Committee of the Whole.

Of the measures the House today considers in Committee of the Whole, most are considered
pursuant to the terms of a specia rule, reported from the Rules Committee and adopted by the House,
which provides for taking up the measure and setsterms for itsconsideration. These pecid rulesroutingy
indude a dipulation that as soon as the Committee of the Whale reports to the House, “the previous
question shal be considered as ordered.”'®® Some measures are considered in Committee of the Whole
otherwise than pursuant to a specid rule, and accordingly are not subject to sucharequirement, but, when

169817 F.Supp. 126, 132-133, 141. 14 F.3d 623, 631. Memorandum of Plaintiffs, at 15-16. Reply
Memorandum of Plaintiffs at 12-13. Brief of Appellants, at 15-16. Reply Brief of Appdlants, at 12-13.

IMemorandum of Plaintiffs, a 14-16. Brief of Appellants, at 14-16, 27.
162 Brief of Appellees, at 42.

18Defendants briefs ingtance House consideration of the Bill of Rights and of legidation initialy
establishing the executive departments. Defendants Memorandum, at 12-13. Brief of Appdllees, at 14-
15. See Memorandum of Plaintiffs, at 9-10. Reply Memorandum of Plaintiffs, at 14-15.

¥Defendants Memorandum, at 58. Brief of Appellees, at 43-44.

165Gee gtylized example in Wolfensberger, Committees of the Whole, Congressional Record, Jan.
5, 1993, p. 75. Reply Memorandum of Plaintiffs, at 3, acknowledges this function of specid rules.
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the Committee of the Whole reports such a measure back to the House, the Speaker routingy at once
declaresthat “Without objection, the previousquestionisordered.”*% In recent practice objectionisnever
heard; probably few Members are even aware of the occurrence.

By these meansthe uniformpracti ce of the House doesindeed preclude considerationinthe House
proper of further amendmentsto amessure reported from Committee of the Whole. It does so, however,
only because of separate determinations made by the House itsdf withrespect to eachmeasureindividudly.
For measures considered without a special rule, the House takes these individud decisons pro forma, and
for those considered under a specid rule, it does so in advance of consderation. In the second casethe
Houseisdetermining to accept the decision of the Committee of the Whole to rgect amendments before
it knowswhat thoseamendmentswill be. In both cases, neverthel ess, the determination is made separately
for each individud hill, and the House could, in principle, in each ingtance retain its ability to reconsider
amendments, or consider new ones, after the report of the Committee of the Whole. 1t would do so either
by an objection to the automatic ordering of the previous question, or by amending the specid rule for the
purpose (dternatively, by defedting it and adopting arevised one). It isonly because the House chooses,
at least passvey, not to invokethis opportunity that the House proper never engagesinthe reconsideration
of amendments rgjected in Committee of the Whole or not reported therefrom, or in the consideration of
new ones.

The Michel v. Anderson defendants develop this point in their find brief to the Circuit Court of
Appedls, where they say:

As to ... amendments [not recommended by the Committee of the Whole] ... House
Members, by ordering “the previous question,” determine when no amendments can be
offered in the House. ThisisaHouse vote (i.e., without Delegates) to impose the “previous
guestion” either by moation or as part of the language of a [special rule for considering the
bill ]2

The Republican plaintiffs acknowledge in passing thet the prohibition on new or renewed amendmentsin
the House proper is established through specia rules, but present this function as harmonious with ther
view of the dispostive power of the Committee of the Whole. Footnotes in their briefs for both courts
emphasize that “ The purposes of the [specid] rule are ... to preclude any additional ... amendmentsin
the House after the Committee of the Whole has reported.”® Theinitid brief for the District Court
elaborates:

*  Special rules commonly adopted by the Rules Committee preclude any further debate or
amendment in the House on bills reported out of the Committee of the Whole.

16Defendants Memorandum, at 57-58. Brief of Appellees, at 42-44.
1’Defendants Memorandum, at 57-58. Brief of Appelless, at 43-44.

188Memorandum of Plaintiffs at 13 (note 3). Brief of Appdlants, a 12 (note 11). (Emphasisin
originds))
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*  Accordingly, amendments that are defeated in the Committee of the Whole through
various devices cannot be reintroduced in the House. The Committee’s action on such
amendments is final .2

Thefind brief to the Circuit Court of Appeals dropsthis characterizationof the procedure, but ill impliatly
arguestha it isthe prohibition itsdf that is materid, not its source:

Appelless ... make much of the fact that the Rule precluding further amendments
in the Full House once the Committee of the Whole has reported a hill is not a standing rule,
but is part of the [special rulg]. ... They do not explain what difference that makes. It isthe
House's invariable practice to adopt a Rule precluding further amendments in the House

Furthermore, it makes no congtitutional difference whether the House gives the
Delegates outcome-determinative votes through a majority vote of the House to adopt a
standing rule or through a majority vote of the House to adopt a rule governing a bill.*™

This contention, however, brings the questionto its crux: doesit in fact make a differenceif the actions of
the Committee of the Whole become final decisions through individud acts of the House rather thanthrough
the operation of a genera rule? Can practice, if sufficiently consstent and uniform, be taken as dispositive
in its effects?

Can Practice Alone Congtitute Power as Dispositive? The opinion of the District Court
explicitly accepts the assertions of opponents of the Delegate voting rule that decisions of the Committee
of the Whole onamendmentsare dispositive, and that of the Circuit Court isimplicitly competible with thet
view. Nether, however, addressesthe point that any digoogtive force of these determinations appears to
rest entirdy on separate actions of the House proper, choosing to accept the determinations of the
Committee of the Whole in each individud case. Is it in fact appropriate to infer that practice, even
“invariable practice,” in deding with recommendations, can confer a digpostive character on those
recommendations?

If the generd rules of the House faled to provide any mechanism under which amendments
reported from Committee of the Whole could receive separate votes, or under which new amendments,
and those not reported from Committee of the Whole, could be considered, it could reasonably be
maintained that such rules conferred digpositive power on the Committee of the Whole. Even though the
House could il recover its ahility to review suchdeterminations in any specific case by adopting aspecia
rule providing for suchaprocedure, it could well be argued that such actionwould only redressthestuation
in some fraction of individua instances. The generd grant of authority to the Committee of the Whole
would seemto vest at least prima faci e legidaive power inthat organ, and thereby render it conditutiondly
assmilable to the House.

But suppose, on the other hand, that the House routinely declined to order the previous question
on measures reported from Committee of the Whole, and instead always debated those measures anew,
separately consdering and voting on each amendment recommended, alowing amendments rejected in

19Reply Memorandum of Plantiffs at 3; cf. at 14. Formally, specid rules are only proposed by the
Rules Committee; they must be adopted by the House.

1Reply Brief of Appellants, a 12-13. Emphasisin origind.
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Committee to be reoffered, and entertaining and voting on new amendments. And suppose that, by
invariable practice, the House under these conditions dways rdified the decisons of the Committee of the
Whole, both on recommended and rejected amendments? No such regularity of practice, surely, could
initsdf found aninferencethat the House had delegated its legidative power of decision to the Committee
of the Whole. No more could the House be accused of ddlegating itslegidative power to the 100 mayors,
even if it routindy passed every hill they recommended, aslong asit did so by individua consideration and
vote in each case.

Instead, the proper criterionof whether actionis dispogtive appearsto be whether the body could,
under regular procedures and inpractice, reverse the action in any individua case. Overdl, it appearsthat
the mechanisms of the separate vote and the previous question permit the House to meet thet test. The
separate vote unquestionably operates to that effect in the ordinary practice of the House; and standing
procedures seemat least to makeit actudly available to the House, oneach individua occasion, to decline
the previous question. The presence of these practica possibilities reflects the implicit premise of House
procedure that the Committee of the Whole indeed has the powers only of a committee.

The use of specid rulesto direct that the previous questionbe ordered after the Committee of the
Whole reports might be considered a borderline case. By this means the House agrees to accept the
negative dispositions of the Committee of the Whole in advance of knowing evenwhat the propositions so
disposed of may be. Furthermore, the dependence of House procedure on control by an organized
political maority renders it difficuit, in practice, to defeat or amend a specid rule so as to remove this
preconclusive provison. Nevertheless, the amendment or defeat of aspecia rule is unquestionably within
the practical capacity of the House, and indeed occasiondly happens evenunder contemporary conditions.
Also, when the House, by directing that the previous question will later be considered as ordered, binds
itsdlf in advance not to reconsider amendments not reported fromthe Committee of the Whole, it does so
not by a comprehensive act purporting to limit its own genera powers, but as a separate decison
addressing each individud Stuation.

I mplications

Implications for House Practice

The andyds presented here accepts the premises of Judge Greene's judgment in Michel v.
Ander son, but further develops and appliesthose premisesin a direction that urgesa contrary concluson.
These common premises arethat (1) “legidative power” is exercised when action taken is dispositive of
a decision of the House in the legdative process; (2) participants in such action are participants in the
exercise of “legidative power;” (3) the Conditution vests “legidative power” in the House of
Representatives (and Senate); (4) the Congtitutionmakes the House of Representatives to be composed
soley of Members el ected from states (and thus not of Delegates). Onthese premises, only Members, and
not Delegates, may participate in the exercise of legidative power by the House, that is, in action that is
condusive upon itslegidative decisons. Contra the doctrine of Michel v. Anderson, neverthdess, this
paper concludes, froman examinationof the relation of the House proper to the Committee of the Whole
in terms of these principles, that the practice of the House precludes the action of the Committee of the
Whole from being dispositive of the action of the House. Accordingly, Delegates ought not be considered
as condtitutiondly barred from participating in that action.
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This concluson rests on an analyss of the nature of dispositive action which concludes that mere
regularity of practice cannot congtitute a delegation of dispositive power. Only in the absence of the
practical possbility of reviewing and atering a preiminary decison would it become appropriateto regard
that preliminary decision as having become dispostive. On the other hand, as the plaintiffsin Michel v.
Anderson successfully asserted,'”* for a body to have dispositive power requires more than smply its
capacity to accept or reject aproposition put beforeit. Digpositive power may include the ability to specify
the form in which abody must accept or regject a proposa, and the ability to prevent a body from taking
up and adopting a particular proposal. It is on this principle that certain uses of proposa power and
gatekeeping power must also be accounted dispositive. To have dispositive power, onthis view, a body
must dso be able to amend and modify the proposals put before it, and must exercise control over what
proposas will come beforeit. Findly, however, just as abody does not yield its dispositive power over
legidation smply by permitting another organ to place recommendations before it, so it does not yield its
dispositive power smply by permitting another organ to propose arrangements for its agenda.

The cogency of this concept of digpositive power is supported by consideration of some further
implications of a contrary postion. To beginwith, one reason most anending activity inthe House occurs
in Committee of the Whole is that many other House procedures either do not provide for, or do not
protect the occurrence of, afull amendment process. For example, whenmeasuresare consdered in the
Housedirectly uponreport of a sanding committee, the House aways can, and ordinarily does, order the
previous questionbefore any Member can offer any amendment. Second, whenever the Speaker chooses
to recognize aMember for amotionto passabill on suspension of the rules, the House must consider and
vote on the bill in the form presented to the House. No amendments may be considered except those
gated in the motion, and these usudly reflect the recommendations of the stlanding committee that handled
the bill. Third, under the Corrections Caendar procedure introduced by the new Republicanmgority in
1995, the Speaker may place any measure on that Caendar, then cdl it up on his own motion, and
amendmentsareinorder only if offered by one of the hill managers, who represent the mgority or minority
of the standing committee that handled the measure.1

If uniform practiceis sufficient to confer digpositive power, and if proposal and gatekeeping power
without effective control by the plenary body in individual cases amount to dispositive power, these
proceedings seem to devolve legidative power on the Speaker and the standing committees, as much as
House Rules governing the Committee of the Whole do on that organ. Such a conclusion would renew
questions, addressed only in passing in Michel v. Anderson, whether Delegates can condtitutiondly vote
in standing committees or occupy the chair.!™

Smilar considerations might be gpplied to the actionof conference committeesappointedtoresolve
differences between House- and Senate-passed versions of abill. Rules require the House to act on the

Memorandum of Plaintiffs, at 2, 28, 32, 35. Reply Memorandum of Plaintiffs, at 10-12. Brief of
Appdlants, at 28, 32.

172 dditi onal exampl esof House procedureswithpotentialy dispositive effects are considered inBrief
of Appellees, at 23-24.

3Memorandum of Plaintiffs at 20 (note4). Defendants Memorandum, at 17. Reply Memorandum
of Pantiffs at 18. Brief of Appellees, a 3. Miche v. Anderson, 817 F.Supp. 126, 140 (note 35).
Contrast Brief of Appellants, at 19.
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compromise verson recommended by the conference committee without entertaining amendments. The
conference report may even contain provisions on new subjects that originated in the Senate version and
were never previoudy considered by the House, or, if the House adopts a special rule for the purpose
recommended by the Rules Committee, ones that originated with the conferees themsdlves. The House
retains the recourse only of recommitting the proposal to the conference committee, or defedting it and
resolving the matter by proposing amendments to the Senate version of the bill, and it invokes these only
occasondly. If action by the Committee of the Whole has such a dispositive capacity that Delegates
cannot participate in it, it is not easy to see why Delegates should not onsmilar grounds be excluded from
conference committees. Yet the argumentation of Michel v. Anderson hardly acknowledges any such
question.*™

Further, the opinions of both Courtsin Michel v. Ander son emphasize not only that non-Members
must be excluded from action of the body, but aso that no Members may be so excluded. Judge Greene
ingancesthe impropriety of arule that would preclude African AmericanMembers or women, fromvoting
onthefloor; plaintiffs argue that Republicans could not be so excluded.)”® Inthe decades around the turn
of the last century, by contrast, akey dement of the system of mgority party control of the House floor,
developed to its highest point under Speaker Joseph (“Uncle Jog” “Czar”) Cannon (R., I1l., Speaker
1905-1911) wasthe binding caucus of the mgority party. Together with the agendapower of the Speaker
at the time, this device at least in principle enabled a mgority of the mgority Republicans to ensure the
carrying of any proposal on which ther vote in caucus could bind the party’s members and that the
Speaker would place beforethe House. At thetime, thisproceeding wastheoreticaly justified asaproper
exercise of the powers of the mgjority in a two-party system, which in turn was held up as a quasi-
congtitutiona foundation of the American system. None of the argumentation of Michel v. Anderson
considered whether such arrangements uncondtitutionally vested dispositive power esewhere than in the
House as a plenary body, and thereby divested some Members of ther participation in the exercise of
legidative power.

Findly, the decison in Michel v. Anderson renews questions raised by the debate over the Reed
Rulesin1890. Thedecision held that, absent the automatic revotein the House when Delegate voteswere
decisive, a rule dlowing Delegates to vote in Committee of the Whole would uncondtitutiondly vest
digpogtive legidative power in that organ. As shown throughout this paper, this judgment rested on the
propositions that the Committee of the Whole is capabl e of exercisng digpositive power, that it accordingly
exercises the legidative power of the House, and that it is therefore congtitutiondly assmilaole thereto. If
the Committee of the Whole is functionaly equivaent to the Housefor these purposes, on what rationae
can it be hed exempt from the condtitutiona requirement for a mgority quorum, or the mandate to take
a recorded vote on the demand of one fifth of Members present? How can it be proper to exclude
proceedings in Committee of the Whole fromthe Journal ® Does the rationa e adopted in the decision

Defendants Memorandum, at 20, and Brief of Appellees, at 23-24, 35-36, note that Delegates
have served on conference committees, but without pursuing theseimplications. Theopinion of the Circuit
Court of Appedls, 14 F.3d 623, 632, dludesto them in passing.

175817 F.Supp. 126, 144-145. 14 F.3d 623, 630. Reply Memorandum of Plaintiffs at 11. Reply
Brief of Appdlants, at 13-14.

176As students of Congress, we bdlieve that the journaization of proceedings in Committee of the
(continued...)
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of Michel v. Anderson, in short, congtitutionalize the Committee of the Whole in away that casts doubt
on the entire historic practice of the House, which uniformly presumesit to be, and tregtsit as, adigtinct,
subordinate, prdiminary, advisory organ Smilar to the landing committees? This potentia implication of
the decision of the case affords afina reason to adopt the dternative view developed here.

Implications for Delegate Voting

On the basis of a further development of the same criteria to which the opinions of the Courts
appealed indeciding Michel v. Ander son, especidly the Digtrict Court, this paper ultimately findsno reason
to conclude that the place of the Committee of the Whole in the legidative process of the House condtitutes
abar to the participation of Delegates there. Even if no mechanism had been provided for revotesin the
House on questions on which Delegate votes are decisive, the andyss developed here implies that House
procedures would conggtently permit decisons of the Committee of the Whole to be regarded as
preliminary or advisory. Thisconcluson, however, savesthe prospect of Delegate voting just to the extent
that it diveststhose votes of potentia dispositive force. It judtifies Delegate participation in Committee of
the Whole, in other words, only to the exact extent that the Committee of the Whole cannot exercise the
condtitutional legidative power of the House of Representatives.

In other words, not only was Representative Walker correct in describing the 1993 rule as
permitting Delegate votes to count only whenthey did not count, and not to count when they did count,*””
but the same descriptionwould necessarily have to gpply to any device for Delegate participation if it was
to be condtitutiondly admissble. Although this andyss contradicts the conclusion of the District Court
about the condtitutiond role of the Committee of the Whole, it entirely accepts the principles on which the
Didtrict Court reached that conclusion. It admitsany form of Delegatevoting, or other action by Delegates,
only to the extent that the form fails to afford Delegates any participationinthe actual exercise of legidative
power. Thus, dthough it gopears to offer judtification for Delegate voting in Committee of the Whole, it
fallsto overcome the underlying dilemma of Delegate participation. It accordingly suggeststhat prospective
efforts to address the congress ona representation of the Didtrict of Columbia, and other smilarly Stuated
entities, might most productively focus on other avenues of redress.

178(...continued)
Whole would grestly facilitete certain kinds of legidaive research, but we remain unwilling to seek this
benefit at the cogt of condtitutionalizing the Committee of the Whole.

177817 F.Supp. 126, 142 (note 40). See also Memorandum of Plaintiffs, at 59-60 and Defendants
Memorandum, at 31, 59.



